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[ Filed Jan. 4, 1961] 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


THE PRICE BROADCASTERS, INC., 
Appellant, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


TIMES AND NEWS PUBLISHING COMPANY, 
Intervenor. 


THE MONOCACY BROADCASTING COMPANY, 
Appellant, 
Vv. 


) 

) 

) 

FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, ) Case No} 

TIMES AND NEWS PUBLISHING COMPANY, ) 

Intervenor, ) 

) 

) 

) 


THE PRICE BROADCASTERS, INC., 
Intervenor. 


PREHEARING STIPULATION 
The appellants, appellee, and intervenors, believe that the fol- 
lowing are the issues presented in the subject consolidated cases, it being 
agreed and understood that the parties do not. concede the correctness of 
any legal or factual premise implicit in the formulation of the questions, 
and that counsel for appellee and intervenors reserve the right to argue 
that one or more of these questions is not properly before the Court. 
Case No. 16039: 
Question No. 1: Did the Commission properly interpret and apply 
Section 307(b) of the Communications Act of 1934, as amended, in prefer- 
ring the application of the Times and News for a change in facilities of its 
station WGET, Gettysburg, Pennsylvania, over that of the applicant Price 
for a new station in Frederick, Maryland? 
Question No. 2: Did the Commission err in refusing to grant the 
applicant Price's petition for final disposition of this case prior to any 
final action on the pending applications of Musical Heights for a new station 
in Braddock Heights, Maryland? 
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Question No. 3: Did the Commission's Final Decision in this 
case comply with the requirements of Section 8(b) of the Administrative 
Procedure Act with respect to the form of the Decision and the rulings 


upon the exceptions, insofar as the rights of applicant Price are concerned? 


Question No. 4: Did the Commission err in refusing to grant 
Price's petition for rehearing and for reopening of the record which sought 
to correct the Final|/Decision and to have the Commission hear and con- 
sider new and further evidence, including Price's offer to show that it too 
would apply for use of the contested frequency at nighttime? 


Case No. 16043: 

Question No. 5: Did the Commission correctly interpret Section 
307(b) of the Communications Act of 1934, as amended; in connection with 
its preference of the Times and News application for a change in the 
facilities of its station WGET, Gettysburg, Pennsylvania, over that of the 
applicant Monocacy for a new full time station in Gettysburg? 

Question No. 6: Assuming that the answer to Question No. 5 is 
in the affirmative, did the Commission err in according a comparative 
preference to the applicant Times and News over the applicant Monocacy? 

It is further agreed that the following procedure shall govern the 
filing of briefs and the Joint Appendix: 

1. The preparation and filing of the Joint Appendix shall be de- 
ferred, as hereinafter provided, until the printed briefs of the parties shall 
have been served and filed. 

2. On or before February 24, 1961, the appellants shall serve 
and file their multilithed or printed brief. 

3. On or before March 24, 1961, the appellee and intervenor 
shall serve and file their multilithed or printed briefs. 

4. The appellants shall file their multilithed or printed reply 
brief, if any, on or before April 10, 1961. 

5. The Joint Appendix shall be printed or multilithed and served 
and filed on or before April 20, 1961. It shall be kept as short as possible 
and its pages shall be independently numbered, but the portions of the 


record printed therein shall also state the pages of the record wherein 
this material may be found. Unless otherwise determined by the parties, 
no part of the Notice of Appeal shall be printed in the Joint Appendix, but 
this Preharing Stipulation shall be included. 
6. All references in the briefs shall be to the page numbers of 
the record which was filed with the Clerk of this Court. 
Respectfully submitted, 


/s/ John P. Southmayd, |Esq. 
Counsel for The Monocacy 
Broadcasting Co. 


/s/ Arthur H. Schroeder, Esq. 
Counsel for The Price 
Broadcasters, Inc. 


/s/ Robert M. Booth, Jr., Esq. 
Counsel for Times and News 
Publishing Co. 


/s/ James T. Brennan, Jr., Esq. 
for Max D. Paglin 
Assistant General Counsel 
Federal Communications Commission 


January 4, 1961. 


[ Filed Jan. 6, 1961] 
Before: Wilbur K. Miller, Chief Judge, in Chambers. 
PREHEARING ORDER 
The parties in the above-entitled cases having submitted their 


stipulation dated January 4, 1961, and the stipulation having been con- 
sidered, the stipulation is hereby approved, and it is 
ORDERED that the stipulation dated January 4, 1961, shall con- 
trol further proceedings in these cases unless modified by further order 
of this court, and that the stipulation and this order shall be printed in 
the Joint Appendix. 
Dated: January 6, 1961 
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[R. 165] 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. = 
FCC 58-564 
59474 
In re Applications of 


THE MONOCACY BROADCASTING COMPANY 
Gettysburg, Pennsylvania 


TIMES AND NEWS PUBLISHING COMPANY (WGET) 
Gettysburg, Pennsylvania 


Docket No. 12477 
File No. BP-11325 


Docket No. 12478 
File No. BF-11683 


) 
) 
) 
‘ 
THE PRICE BROADCASTERS, INC. ) Docket No. 12479 
) 
) 
) 
) 
) 
) 


Frederick, Maryland 


Dan Weinberg and John J. Keel d/b as 
FREDERICK COUNTY BROADCASTING COMPANY 
Middletown, Maryland 


For Construction Permits 


File No. BP-11759 


Docket No. 12480 
File No. BP-11889 


ORDER 
At a session of the Federal Communications Commission held at 
its offices in Washington, D. C., on the 11th day of June, 1958; 
The Commission having under consideration the above-captioned 
applications requesting the following standard broadcast facilities: 


BP-11325 NEW, Gettysburg, Pennsylvania 
The Monocacy Broadcasting Company 
Req: 1320kc, 1kw, DA-2, Unl. 


BP-11683 WGET, Gettysburg, Pennsylvania 
Times and News Publishing Company 
Has: 1450kc, 250w, Unl. 
Req: 1320kc, 500w, ikw-LS, DA-2, Unl. 
BP-11759 NEW, Frederick, Maryland 


The Price Broadcasters, Inc. 
Req: 1320kc, 1kw, Day 


BP-11889 NEW, Middletown, Maryland 
Dan Weinberg and John J. Keel d/b as 
‘Frederick County Broadcasting Company 
Req: 1320kc, 1kw, Day 


[R. 166] 
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IT APPEARING, That, except as indicated by the issues specified 

below, all the applicants are legally, technically, financially and otherwise 
qualified to operate their proposed stations but that the operation of the 

proposals would result in mutually destructive interference; and 


[R. 166] 


IT FURTHER APPEARING, That, pursuant to Section |309(b) of 
the Communications Act of 1934, as amended, the instant applicants were 
advised by letter dated April 9, 1958, of the aforementioned interference 
and that the Commission was unable to conclude that a grant of any of the 
applications would be in the public interest; and 

IT FURTHER APPEARING, That all of the instant applicants filed 
timely replies to the Commission's letter; and 

IT FURTHER APPEARING, That the Commission, after considera- 
tion of the replies, is of the opinion that a hearing is necessary; 

IT IS ORDERED, That, pursuant to Section 309(b) of the Com- 
munications Act of 1934, as amended, the above-captioned applications 
ARE DESIGNATED FOR HEARING IN A CONSOLIDATED PROCEEDING, 
at a time and place to be specified in a subsequent order, upon|the follow- 
ing issues: 

1. To determine the areas and populations which would receive 

primary service from the proposed operations of the Monocacy 

Broadcasting Company, The Price Broadcasters, Inc., and the 

Frederick County Broadcasting Company and the availability of 

other primary service to such areas and populations. 

2. To determine the areas and populations which may be expected 

to gain or lose primary service from the operation of Station 

WGET as proposed and the availability of other primary service 

to such areas and populations. 

3. To determine in the light of Section 307(b) of the Communica- 

tions Act of 1934, as amended, which of the proposals herein 

would best provide a fair, efficient and equitable distribution of 
radio service. 


[R. 166] 
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4. To determine on a comparative basis, in the event that pur- 
suant to the foregoing issue, Gettysburg, Pennsylvania, is con- 
sidered to have the greater need for either the operation proposed 
by The Monocacy Broadcasting Company or the Times and News 
Publishing Company, which of said two proposals would better 
serve the|public interest, convenience and necessity in the light 
of the evidence adduced under the issues herein and the record 
made with respect to the significant differences between the two 
applicants as to: 

(a) The background and experience of each having a bearing 
on the applicant's ability to own and operate the proposed standard 
broadcast station. 


[R. 167] 
(b) The proposal of each with respect to the management 
and operation of the proposed station. 
(c) The programming services proposed in each of said 
applications. 

5. To determine, in the light of the evidence adduced pursuant 

to the foregoing issues, which of the instant applications should 

be granted. 

If IS FURTHER ORDERED, That, to avail themselves of the 
opportunity to be heard, the applicants herein, pursuant to Section 1.140 
of the Commission!s Rules, in person or by attorney or appropriate 
corporate officer, shall, within 20 days of the mailing of this Order, file 
with the Commission, in triplicate, a written appearance stating an inten- 
tion to appear on the date fixed for the hearing and present evidence on the 
issues specified in this Order. 

IT IS FURTHER ORDERED, That the issues in this proceeding 
may be enlarged by the Examiner, on his own motion or on petition pro- 
perly filed by a party to the proceeding and upon sufficient allegations of 
fact in support thereof, by the addition of the following issue: 


[R. 985] 
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To determine whether the funis available to the applicant will 
give reasonable assurance that the proposals set forth in the ap- 
plication will be effectuated. 
FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: June 13, 1958 


[R. 980] 


REPLY TO BRIEFS IN SUPPORT OF EXCEPTIONS 


Comes now THE PRICE BROADCASTERS, INC., one of the above 
applicants, and files its reply to Briefs of the Broadcast Bureau, the 
Monocacy Broadcasting Company, and Times and News Publishing Company 


(WGET) in support of their exceptions.— 
* * * 


y——————_ 


— Although each exceptor does not treat the Examiner's decision in the 
same manner, their major objections (insofar as Price is concerned) fall 
in the same general pattern and this reply, unless otherwise |stated, is 
directed equally to the briefs of all three exceptors. 


[R. 985] 


12. Argument 6(d). The exceptors would have the Commission 
believe that the past and proposed programming of WFMD and WGET is 
material only to the extent that it presents a comparison between Monocacy 
and WGET, and that the program service provided by both stations is not 
to be considered under 307 (b) to determine the relative needs of Frederick 
City and the Borough of Gettysburg, contrary to the Court of Appeals 


decision in the Star of the Plains case, 
13.. Monocacy takes the position, in its Brief, that under the 
doctrine of the Star of the Plains case, a 307(b) determination cannot be 


[R. 985] 
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made here because the record contains no evidence as to Price's proposed 
programming (Monocacy Brief, Par. 7). However, there does not appear 
to be an exception of Monocacy directed to this contention. The Broadcast 
Bureau does not appear to adopt this argument, although it does except to 
the Examiner's findings concerning Price's efforts to show the needs of 
Frederick which the applicant would meet, and the objections of the other 
parties, including the Bureau, to such showing. (Bureau Exception 13, 
Brief Par. 11). WGET excepts to the Examiner's discussion and interpreta- 
tion of the Star of the Plains case (Exception 44 and Brief, Par. 6, 56) and 
seems to take the position that the programming proposals of WGET and 
Monocacy for Gettysburg cannot be considered in arriving at a 307(b) de- 
termination. In view of the several positions taken by the exceptors, it 
might be well to discuss the Star of the Plains case and its application, if 
any, to this proceeding. 

14. The Star case simply points out that a finding by the Commis- 
sion that one community's needs for a new radio station is greater, or less, 
than another community's needs must be supported by evidence of record. 
Star of the Plains Broadcasting Co. v. F.C.C., F.2d . 

18 R.R. 2072. The Court intimated that present and proposed programs 
would seem to be an 


[R. 986] 


essential element in testing comparative community needs (18 R.R. at 2075), 
but, as pointed out by the Commission, it must be that "the Court intended 
that this reference and the associated language should be read in light of 


the subsequent decision of the Supreme Court in Federal Communications 
Commission v. Allentown Broadcasting Co., 349 U.S. 358, 75 Sup. Ct. 855 
(1954), i.e., that a consideration of the applicant's programming proposals 
is required only if they will serve with a primary signal the community of 
the other. Plainview Radio, FCC 59-594, June 26, 1959. 

15. In the instant proceeding, evidence of WGET's and Monocacy's 
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[R. 987] 


past programming was properly admitted under a comparative issue ob- 
taining between those applicants. However, the evidence also indicated 


findings as to the relative needs of Frederick and Gettysburg 


station. Neither the Examiner nor the Commission may over, 


for a new 
look the 


evidence, nor the proper findings flowing therefrom, as to the relative 


needs of the communities. It was this use which the Examiner made of the 


evidence; it was this treatment of the evidence which is found 


in his Con- 


clusion 24. From a reading of Conclusion 24, it is evident that the Exam- 


iner was considering the needs of Frederick and Gettysburg. 


He concluded 


that the evidence of record showed that the needs of Frederick were unmet 


to a far greater extent than the needs of Gettysburg, and that 
in Frederick would thus better serve the public interest than 


a new station 
one in Gettys- 


burg. The Examiner's Finding 86 states, and demonstrates with adequate 


record citation, that none of the other parties to the proceedi 


ed the assumption that Price could and would meet those needs. 


ng controvert- 


In fact, 


as shown by the Examiner, Price's offer to prove that it would meet the 
needs was objected to by Monocacy, WGET, and the Broadcast Bureau. 


None of them can be heard to complain now that the record is 


not sufficient 


to support the Examiner's findings and conclusions in this respect. 


16. To summarize: The Examiner found that the needs of 


Frederick for a new station were greater than Gettysburg's b 
ing needs of the latter were being met by WGET as presently 
while Frederick's needs 


[R. 987] 


ecause exist- 


operating, 


were tot. being met by the only station now operating there, viz., Monocacy's 
WFMD. The evidence upon which that finding and conclusion 
was properly admitted and was a matter of record; it could not be ignored. 


The conclusion was properly supported by evidence, and thus 


were made 


met the test 


of the Star case. Then the Examiner pointed out, again based on evidence of 


record, that no attack could be made on a decision to grant P 
that the needs of Frederick could be met) on a ground that Pr 


rice (in order 
ice had not 


[R. 987] 
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shown that it would meet the needs because the attackers had by their own 
actions precluded such a showing and even argued that such a showing was 
not necessary. 

17. The Examiner's Finding 86 is necessary to dispel any doubts 
that WGET, Monocacy, and the Broadcast Bureau,had every opportunity to 
challenge the ability of Price to meet the unfilled needs of Frederick. The 
Finding shows that the Commission is not merely relying "upon its expertise" 
in concluding that the present unfilled needs of Frederick would be fulfilled 
by Price, but upon clear admissions of the competing applicants. Thus, 
one of the questions which apparently troubled the Court in the Star case 
(18 R.R. at 2075) would be clearly shown not present here. 


* * * * 


[R. 1033] 


FCC 59D-62 
75101 


INITIAL DECISION OF HEARING EXAMINER BASIL P. COOPER 


Preliminary Statement 
1. In this proceeding, each of the above-captioned applicants re- 


quests a permit to construct a standard broadcast station utilizing facilities 
and locations as follows: 


The Monocacy Broadcasting Company (BP-11325) 
Requests: 1320 kc, 1 kw, DA-2, Unlimited 
NEW station, Gettysburg, Pennsylvania 


Times and News Publishing Company (WGET) (BP- 11683) 
Has: 1450 kc, 250 watts, Unlimited 

Requests: 1320 ke, 500 watts, 1 kw-LS, DA-2, Unlimited 
WGET, Gettysburg, Pennsylvania 


The Price Broadcasters, Inc. (BP-11759) 
Requests: 1320 kc, 1 kw, Day 
NEW station, Frederick, Maryland 


11 [R. 1034] 
[R. 1034] 
2. On June 11, 1958, when the above-entitled applications were 
designated for hearing, there was also pending the application of Dan Wein- 
berg and John J. Keel, d/b as Frederick County Broadcasting Company, 
for a permit to construct a new station to operate on the frequency 1320 kc, 
1 kw, daytime only, at Middletown, Maryland (Docket No. 12480, File 
No. BP-11889). 
3. The Commission, by order dated June 11, 1958, | released 
June 13, 1958, found that each of the four then pending applicants was 
legally, technically, financially and otherwise qualified to construct and 
operate the station proposed by it but that the operation of any two of the 


proposed stations would result in mutually destructive interference and 


because of such fact designated the four applications for hearing in a con- 
solidated proceeding specifying the following issues: 
"1, To determine the areas and populations which would 
receive primary service from the proposed operations of the 
Monocacy Broadcasting Company, The Price Broadcasters, Inc., 
and the Frederick County Broadcasting Company and the avail- 
ability of other primary service to such areas and populations. 
"2. To determine the areas and populations which may be 
expected to gain or lose primary service from the operation of 
Station WGET as proposed and the availability of other primary 
service to such areas and populations. 
"3. To determine in the light of Section 307(b) of the Com- 
munications Act of 1934, as amended, which of the proposals 
herein would best provide a fair, efficient and equitable distribu- 
tion of radio service. 
"4, To determine on a comparative basis, in the event that 
pursuant to the foregoing issue, Gettysburg, Pennsylvania, is 
considered to have the greater need for either the operation pro- 
posed by The Monocacy Broadcasting Company or the Times and 
News Publishing Company, which of said two proposals would 
better serve the public interest, convenience and necessity in the 


. 1034] 
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light of the evidence adduced under the issues herein and the re- 
cord made with respect to the significant differences between the 
two applicants as to: 

"a) The background and experience of each having a bear- 
ing on the applicant's ability to own and operate the proposed 
standard broadcast station. 

“b) The proposal of each with respect to the management 
and operation of the proposed station. 

"c) The programming services proposed in each of said 


applications. 


[R. 1035] 


"5. To determine, in the light of the evidence adduced 
pursuant to the foregoing issues, which of the instant applications 
should be granted." 

The order also authorized the Hearing Examiner on his own motion or on 
petition filed by aiparty to the proceeding and upon sufficient allegations 
of fact to enlarge and try the following issue: 

"To determine whether the funds available to the applicant will 

give reasonable assurance that the proposals set forth in the 

application will be effectuated." 

4. On August 18, 1958, Dan Weinberg and John J. Keel, d/b as 
Frederick County Broadcasting Company, filed a petition requesting leave 
to amend their application to specify the frequency 1550 kc in lieu of 1320 
ke originally requested. This petition was granted by a formal order dated 
September 4, 1958, released September 5, 1958. This application, as 
amended, was removed from the consolidated proceeding. Withthe re- 
moval of Frederick County Broadcasting Company from the proceeding, 
the issues in so far as they relate to that applicant have become moot. 

5. Prehearing conferences were held on July 24, August 1 and 
October 7, 1958. Evidentiary hearings were held on September 30, 

Nove mber 25, December 8, 17 and 18, 1958, and January 14 and 30, 1959. 


[R. 1036] 


At the close of the January 30, 1959 hearing, the record was left open for 
the receipt of an exhibit to be furnished by The Monocacy Broadcasting 
Company. This exhibit was duly furnished and in accordance with the 
agreement reached at the evidentiary hearing, it was received in evidence 
and the record closed by a formal order dated February 13, 1959, released 
February 17, 1959. Proposed findings of fact and conclusions of law were 
submitted by all parties to the proceeding on March 30, 1959, Reply find- 
ings were submitted by the applicants only on April 24, 1959. 


Findings of Fact 
Cities and Counties to be Served 


6. The city of Gettysburg is located in southern Pennsylvania 


approximately 36 miles southwest of Harrisburg, Pennsylvania, and 48 
miles northwest of Baltimore, Maryland. Gettysburg is the principal city 
in Adams County, Pennsylvania. Adams County is bordered on the south 
by Frederick County, Maryland, of which Frederick is the principal city. 
The city of Frederick is approximately 40 miles west of Baltimore, Mary- 
land, 40 miles northwest of Washington, D. C., and 31.5 = 

of the city of Gettysburg. 


es southwest 


[R. 1036] 


7. Statistical information with respect to selective matters per- 
taining to the cities of Gettysburg and Frederick and to Adams County and 
Frederick County is shown in the following tables: 

Gettysburg Frederick 
Population (1950) 7,046 18, 142 
No, of Banks 2 5 
Bank Deposits (1958) $26, 550, 000 , 788, 000 
Retail Establishments (1954) 188 359 
Retail Sales (1954) $17, 674,000 , 996, 000 


Manufacturing Establishments With 
20 or More Employees 13 30 


Value of Building Permits (1957) $180, 500 , 014, 000 


[R. 1036] 


No. of Churches 
No. of Hospitals 
No. of Radio Stations 


Average Paid Newspaper 
Circulation of Local Papers 


Population (1950) 

No. of Farms 

Value of Farm Produce (1952) 
No. of Banks 

Retail Establishments (1954) 
Retail Sales (1954) 
Manufacturing Establishments 
Public School Enrollment 


College Enrollment: 


Gettysburg College, Gettysburg 


Hood College, Frederick 


(WGET) 1 


7, 393 


Adams County 


44,197 

2, 376 
$17,071, 000 
13 

542 

$40, 308, 000 
106 


8, 349 
(1957-1958) 


1, 606 


Frederick Community College, Frederick -- 
Mount Saint Mary's College, Emmitsburg -- 
St. Joseph's College, Emmitsburg -- 


Frederick 
18 
2 


(WFMD) 1 


17, 328 


Frederick County 


62, 287 
2,792 

$16, 087, 000 
21 

733 

$62, 242, 000 
72 


13, 496 
(Sept. 1958) 


608 
109 
781 
417 


[R. 1037] 


Urban areas in Adams County other than the city of Gettysburg are the 

cities of Littlestown (population 2,635 persons) and McSherrystown 
(population 2,510 persons). These cities in 1954 had respectively 55 and 

31 retail establishments with sales amounting to $5, 468,000 and $1, 396, 000. 
The location of these cities with respect to Gettysburg is shown in para- 
graph 21. The only urban area in Frederick County other than the city of 
Frederick is the city of Brunswick (population 3,752 persons). In 1954, 

it had 51 retail establishments with retail sales amounting to $4, 150,000. 
The city of Brunswick is approximately 13 miles southwest of the city of 


[R. 1037] 
15 
Frederick and will not receive service from the station proposed by Price. 
8. The Pennsylvania State Planning Board estimates the 1958 
populations of Gettysburg and Adams County to be 7, 492 and 46, 995 persons 
respectively. Gettysburg College has its own radio station, WWGC, which 
operates daily from 3:30 P.M. to 1:00 A.M. This station operates with a 
closed circuit. Thirteen (13) faculty members and a staff of 80 students 
plan the program schedule, edit news and broadcast their own commercials, 
including commercials from sponsors of nationally-known products. The 
newspapers published in Adams County and the ownership thereof are dis- 
cussed in greater detail in paragraphs 41-43. 
9. The manager of Station WFMD states that Frederick now has 
a population of approximately 23,000 persons. The Frederick County Plan- 
ning and Zoning Commission estimates that as of January 1,1957, Frederick 
County had a population of approximately 70,000 persons. Fort Detrick, a 
government installation located just north of Frederick, is the largest sin- 
gle employer in Frederick County. Newspapers published in| Frederick are 
The Frederick Post, a morning paper with a circulation of 9,217, and The 
Frederick News, an evening paper with a circulation of 8,111. 
10. Gettysburg and Frederick are served by adequate rail and 


highway facilities. Each year many tourists visit Gettysburg and Frederick 


to see the numerous historical shrines and points of interest ‘which are 
located in and near each city. Adams County and Frederick County are in 
rich agricultural regions. Farming, manufacturing and other business 
activities make both counties prosperous. 
11. In addition to the areas of comparison mentioned in the pre- 
ceding paragraphs, there is in the record a vast amount of statistical 
information relating to numerous phases of business, educational, social, 
religious and fraternal activities and organizations in Gettysburg, Adams 
County, Frederick and Frederick County. The greater 


16 
[R. 1038] 


portion of this information is found in Monocacy Exhibit 3; WGET Exhibits 
2-C, 3-C, 3-D, 3-E and 3-F; and Price Exhibits I through [IX with particu- 
lar reference to Exhibits IV and VI which identify more than 50 public 
service organizations with activities in Frederick and Frederick County 
and Exhibits V and VII which contain much data that may be used in com- 
paring the communities involved. It would serve only to prolong this 


Initial Decision to list and describe the numerous organizations and agencies 


identified in the exhibits referred to in this paragraph. 


12. As of the close of the hearing, applications for new standard 
broadcast stations in Frederick County, other than the Price application, 
were as follows: Musical Heights, Inc. requests 1370 kc, 500 watts, DA, 
daytime only, at Braddock Heights, Maryland. Braddock Heights is ap- 
proximately 5 miles west of the city of Frederick. The 1950 Census does 
not show a community by that name but the township of Braddock in 1950 
had a population of 1,156 persons. Frederick County Broadcasting Com- 
pany requests 1550 kc, 5 kw, daytime only, at Middletown, Maryland. 
Middletown is approximately 7 miles west of the city of Frederick and in 
1950 had a population of 936 persons. George Fishman requests 1410 kc, 
5 kw, DA, daytime only, at Brunswick, Maryland. Brunswick is approxim- 
ately 13 miles southwest of the city of Frederick. It is on the Potomac 
River and in 1950 had a population of 3,752 persons. The 2 mv/m daytime 
contours of the stations proposed by each of the three applicants will en- 
compass the city of Frederick. 

The Filing of the Applications 

13. On November 13, 1956, Musical Heights, Inc. filed an ap- 
plication for a permit to construct a station at Braddock Heights, Mary- 
land, to operate on the frequency 1320 kc with power of 1 kw, File No. 
BP-10918. On February 5, 1957, Dan Weinberg and John J.. Keel, d/b as 
Braddock Heights Broadcasting Company, also filed an application for a 
permit to construct a station at Braddock Heights, Maryland, to operate 
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on 1320 ke with power of 1 kw, File No. BP-11075. Braddock Heights, 
Maryland, is a small unincorporated community at or near the top of a 
ridge of mountains 5 miles west of the city of Frederick. The stations 
proposed by Musical Heights, Inc. and Braddock Heights Broadcasting 
Company would serve the city of Frederick, Maryland. At or about this 
time, The Monocacy Broadcasting Company, the licensee of Station WFMD, 
Frederick, Maryland, concluded that there was a need for a second broad- 
cast station at Gettysburg, Pennsylvania, and on May 28, 1957, filed an 
application to construct such a station to operate on the frequency 1320 kc, 
daytime only. The application was 
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amended November 5, 1957, to specify full time on the frequency 1320 kc. 
In the meantime, Times and News Publishing Company, licensee of Station 
WGET, Gettysburg, Pennsylvania, concluded that the public interest re- 
quired that the facilities of Station WGET, Gettysburg, Pennsylvania, be 
improved and in line with such reasoning, on November 5, 1957, filed an 


application requesting authority to change the facilities of Station WGET so 
as to operate on 1320 kc. During this same period, the principals of The 
Price Broadcasters, Inc, decided that there was need for a second station 
in Frederick, Maryland, and on December 16, 1957, filed an|application 
to construct such a station to operate on 1320 kc, 1 kw, daytime only. On 
May 20, 1958, Musical Heights, Inc. amended its application to specify 
the frequency 1370 kc, 500 watts, daytime only. In March 1958, Dan 
Weinberg and John J. Keel, d/b as Braddock Heights Broadcasting Com- 
pany, dismissed their application for Braddock Heights, Maryland, and 
filed a new application under the name of Frederick County Broadcasting 
Company for a station at Middletown, Maryland, to operate on the fre- 
quency 1320 kc. As shown in paragraph 4 supra, this application was sub- 
sequently amended to request authorization to operate on the frequency 
1550 kc and was removed from this comparative hearing. 
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The Applicants 
14. The Monocacy Broadcasting Company, hereinafter sometimes 


referred to as Monocacy, requests a permit to construct a new station at 
Gettysburg, Pennsylvania, to operate on the frequency 1320 kc with power 
of 1 kw, DA-2, unlimited, using a different directional array both day and 
night; the Times and News Publishing Company, licensee of Station WGET, 
1450 kc, 250 watts, unlimited, Gettysburg, Pennsylvania, hereinafter 
sometimes referred to as WGET, requests authority to improve the 
facilities of Station WGET so as to authorize it to operate on the frequency 
1320 kc, 500 watts, 1 kw-LS, DA-2, unlimited, using a different directional 
array both day and night; and The Price Broadcasters, Inc., hereinafter 
sometimes referred to as Price, requests a permit to construct a new sta- 
tion at Frederick, Maryland, to operate on the frequency 1320 kc, 1 kw, 
daytime only. 

15. Frederick, Maryland, is approximately 31.5 miles southwest 
of Gettysburg, Pennsylvania. Because of the location and power of the 
transmitter proposed by each of the applicants, simultaneous operation of 
any two of the proposed stations would result in such sever interference 
to each station that the applications are mutually exclusive. Thus, only 
one of the three applications may be granted. 
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16. All population figures used in this Initial Decision reflect 
those of the 1950 U. S. Census except where another source is indicated. 
Cities having a population of 2,500 persons or more are not considered 
as being served by a station unless the city is within the 2 mv/m contour 
of such station. 

Daytime Service 

17. The following table shows the areas and populations which 
will be served during the day by each of the three proposed operations. 
The pertinent contours as reflected in this table are based, in part, on 
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the ground conductivity in the area as specified by Figure M-3 of the Com- 


mission's soil map with the exception of the contours of Station WGET 
which reflect the conductivity in certain directions as shown by field in- 


tensity measurements made on this station. 


DAY 
Monocacy WGET Price 


Area Area Area 
Contours (sq.mi.) Population (sq.mi.) Population (sq.mi.) Population 
2 mv/m 351 | 29, 487 402 50, 466 268 34, 307 


0.5 mv/m 1, 230 96,946 1,276.6 116,510 1,000 80,111 


0.5 mv/m Inter- 
ference-free* 1,211 93,676 1,233 113,470 1,000 80,111 


*During the day, the 0.025 mv/m contour of Station WKAP, 

1320 kc, Allentown, Pennsylvania, falls approximately 10 miles 
east of Gettysburg and overlaps the 0.5 mv/m pec of each 
of the proposed Gettysburg stations. The interference which 
Station WKAP will cause to Monocacy occurs over an area of 19 
square miles within which there is a population of 3, 270 persons 
whereas the interference which will be caused to Station WGET, 
operating as proposed, will occur over an area of 43\6 square 
miles within which there is a population of 3,040 persons. 

As indicated above, the station proposed by Price at Frederick, Maryland, 

will not receive objectionable interference within its normally protected 


0.5 mv/m contour. 
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18. Station WGET now serves during the day within its 0.5 mv/m 
contour a population of 48, 246 persons in an area of 576 square miles, It 
serves 78% of the land area of Adams County and operating as proposed 
would serve 96% of the land area of that county. The station proposed by 
Monocacy would serve 99.9% of the land area of Adams County. The sta- 
tion proposed by Price would serve 93% of the land area of Frederick County. 


[R. 1041] 
20 

19. The daytime service area of the station proposed by Monocacy 
encompasses the same general area as that which will be served during the 
day by Station WGET operating as proposed. 

20. The areas which will be gained within the 0.5 mv/m inter- 
ference-free daytime contours of the stations proposed by WGET and 
Monocacy now receive primary service of 0.5 mv/m or better from sta- 
tions as shown below: 

Station Location WGET Monocacy 
WHVR Hanover, Pennsylvania 75-99% 100% 
WHP Harrisburg, Pennsylvania 100% 100% 
WBAL Baltimore, Maryland 100% 100% 
WCAO Baltimore, Maryland 50-75% 50-74% 
WMAL Washington, D. C. 50-75% 50-74% 
York, Pennsylvania 50-75% 50-74% 
York, Pennsylvania 50-74% 
Chambersburg, Pennsylvania 50-74% 
Carlisle, Pennsylvania 50-74% 
Gettysburg, Pennsylvania 25-49% 
Baltimore, Maryland 25-49% 
York, Pennsylvania 25-49% 
Waynesboro, Pennsylvania 25-49% 
Westminster, Maryland 25-49% 
Chambersburg, Pennsylvania 25-49% 
Frederick, Maryland 0-24% 
Red Lion, Pennsylvania 
Harrisburg, Pennsylvania 
Baltimore, Maryland 
Hagerstown, Maryland 
Baltimore, Maryland 
Washington, D. C. 


Services available at any one point: Maximum 
Minimum 
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21. Gettysburg, Pennsylvania, now receives primary service 
during the day from Station WGET, Gettysburg, The city also receives 
primary daytime service of 2 mv/m or better from Stations| WHVR, 
Hanover, Pennsylvania; WHP, Harrisburg, Pennsylvania; and WBAL, 
Baltimore, Maryland. Other centers of population in and near Gettysburg 
and the primary daytime services now available to such centers are as 


follows: 


Distance and Direction Station Rendering Primary 


City Population from Gettysburg Daytime Service 
Littlestown 2, 635 9.5 mi. S.E. WHVR, WHP, WBAL, * 


McSherrystown 2,510 11 mi. E. by S.E. WHVR, WHP, WBAL, 
WCAO, WORK 


Hanover 14,048 13 mi. E. byS.E. WHVR, WEP, WBAL, 
WCAO, WORK, WSBA** 


*WGET engineering exhibits indicate that 10% of Littlestown, 
Pennsylvania, receives primary daytime service from Station 
WTTR, Westminster, Maryland. The Monocacy exhibits show no 
primary service from this station. 
**Station WSBA, York, Pennsylvania, renders primary day- 
time service to 50% of Hanover, Pennsylvania. 
Hanover is in York County, Pennsylvania. The western section of Hanover, 
that part which is in Adams County, is known as McSherrystown. On many 
of the maps received in evidence, the area known as McSherrystown is not 


identified by name but is shown as part of the city of Hanover. The trans- 
mitter of Station WHVR (1280 kc, 5 kw day, 500 watts night,) DA-2) is 
located in Adams County, approximately 1 mile north of McSherrystown 


and 12 miles from Gettysburg. Engineering exhibits establish that this 
station served all of Adams County during the day. The transmitters of 
Stations WHP and WBAL are 36 and 40 miles respectively from Gettysburg. 
22. The 2 mv/m contour of the station proposed by Monocacy will 
encompass the city of Littlestown and touch the western edge of McSherrys- 
town. The 2 mv/m contour of Station WGET, operating as proposed, will 
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encompass the cities of Littlestown and McSherrystown and 70% of Hanover. 
Thus, the WGET proposal will serve McSherrystown (2,510) and 9, 840 of 
the people in Hanover. 

23. Frederick, Maryland, now receives primary service from 
Station WFMD (930 kc, 1 kw, DA-N, U) of which The Monocacy Broadcast- 
ing Company is the licensee. The city also receives primary service of 
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2 mv/m or better from Station WBAL, Baltimore, 2/ approximately 35 miles 
east of Frederick. Excluding Station WFMD, standard broadcast stations 
nearest Frederick, Maryland, are Stations WARK (1490 kc, 250 watts, U) 
and WJEJ (1240 kc, 250 watts, U), both in Hagerstown, Maryland, 23 miles 
away. Neither station serves more than 25% of the daytime service area 
of the station proposed by Price. 

24, The area which will be gained within the 0.5 mv/m contour 
of the station proposed by Price now receives primary service of 0.5 mv/m 
or better from the following stations: 100% - from Stations WFMD and 
WBAL; 50% to 75% - from Station WMAL, Washington, D. C.; 25% to 50% - 
from Stations WRC and WTOP, Washington, D. C., WGMS, Bethesda, 
Maryland, WHP, Harrisburg, Pennsylvania, WCBM, Baltimore, Maryland, 
and WHVR, Hanover, Pennsylvania; and less than 25% - from Stations 
WCAO, WPIK, WBMD, WARL, WCHA, WGAY, WJEJ, WWDC, WAGE, 
WEPM, WORK, WAYZ, WEAM, WGET, WITR, WARK, WCBG and WINX. 
A Minimum of 2 and a maximum of 11 primary services are available to 
various portions of the area to be gained. The area receiving a minimum 
of 2 primary services encompasses 102 square miles within which there 
is a population of 6,525 persons. 

Nighttime Service 

25. The transmitter and tower of Station WGET is located ap- 
proximately 1 mile northeast of the center of the city of Gettysburg. 
Measurements were made on the signal of Station WGET on radials having 
true bearings of 184, 206, 225 and 246 degrees. In locating the service 
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contours of Station WGET, present and proposed, the soil conductivity as 
disclosed by these measurements was used in the pertinent directions. In 
all other directions, the conductivity as shown in Figure M-3 of the Com- 
mission's soil map was used. 

26. Figure M-3 of the Commission's Rules indicates that a short 
distance to the east of Gettysburg, there is a break in the soil conductivity 
along a line running generally northeast-southwest. To the east of this line, 
the conductivity is shown to be 4 mmhos/m and to the west 2 mmhos/m. 

27. The site of the transmitter and tower of the station proposed 
by Monocacy is approximately 2 miles northwest of the center of the city 
of Gettysburg and 1.7 miles northwest of the WGET transmitter site. 
Monocacy, in Exhibit 1, pages 23 A and 24, located the appropriate night- 
time contours of the proposed station on the assumption that the con- 
ductivities as shown in Figure M-3 of the Commission's Rules existed. 


/ . 

i This finding is based on measurements taken on Station WBAL on the 
N. 275° E, radial passing through Frederick. (Monocacy Exhibit 1-B) 
Frederick is approximately 35 miles from the WBAL transmitter. 
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28. Monocacy Exhibit 1, pages 25 and 26, also purports to show 
the nighttime interference-free coverage and service area of the proposed 
Monocacy station. This showing is based, in part, on the assumption that 
in the area generally to the south and southwest of Gettysburg) the con- 
ductivity from the Monocacy transmitter site will be substantially the same 
as the conductivity from the site of Station WGET. From the Monocacy 
site, radials were projected on bearings 169, 189, 212.5 and /233.5 degrees. 
Each of these radials intersects the corresponding "matching"! WGET radial 
at a distance of from 5 to 8 miles south or southwest of Gettysburg. The 
conductivity along each projected Monocacy radial is assumed to be the 
same as that of the corresponding WGET radial to the 16 mv/m nighttime 
interference-free contour of the Monocacy station. 
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29. The table below shows the conductivities disclosed by the 
measurements along the WGET radials and the distances for which such 
conductivities were used in locating the WGET service contours. It also 


shows the Monocacy radials and the distances to the 16 mv/m interference- 


free contour on such radials over which it is assumed that the conductivity 

will be the same as that of the WGET radial with which it is "matched". 
WGET MEASUREMENTS MONOCACY NIGHTTIME 

Radial Conductivity Distance Radial Distance 

184 degrees 6 mmhos/m for 16 miles 169 degrees for 6.5 miles 

206 degrees 8 mmhos/m for 15 miles 189 degrees for 6.8 miles 

225 degrees 5 mmhos/m for 8.4 miles 212.5 degrees for 3.2 miles 

246 degrees 4 mmbhos/m for 12.2 miles 233.5 degreesfor 2.2 miles 

62 degrees Arc 64.5 degrees Arc 

A comparison of Monocacy Exhibit 1, page 26, with WGET Exhibit 1, 

Figure 8, will show that the area in which Monocacy uses the WGET 

measurements encompasses substantially all of the area in which the 

measurements were used in depicting the WGET contours plus an area to 

the west thereof. 

30. Monocacy's engineers contend that the use of the WGET 
measurements in depicting the nighttime coverage of the station proposed 
by Monocacy is proper because the two transmitter sites are but 1.7 miles 
apart, the soil in the vicinity of both transmitters is basically the same, 
the Monocacy radials have substantially the same profile as the WGET 
radials, and the radials in so far as they were used in the Monocacy show- 
ing traverse the area over which the measurements on WGET were made. 
Monocacy's engineers further contend that the measurements made on 
Station WHVR, Hanover, Pennsylvania, indicate that the conductivity in 
the Gettysburg area is higher than that shown by the soil map and in line 
with that shown by the WGET measurements. Monocacy relies on West 
Shore Broadcasting Company, 25 FCC 1242 (1958), wherein the ground 
conductivities established by field intensity measurements taken on 
Station WGNY, Newburgh, New York, were used to locate the 0.025 mv/m 
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contour of a new station at Beacon, New York, the site of which was 4.5 
miles east of the WGNY transmitter site. 
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31. WGET contends that the use by Monocacy of the) WGET 
measurements is not proper because (1) the soil between the sites is known 
as Pennsylvania shale loam which, by definition, is not of uniform type or 
quality but varies in characteristics; (2) the radials from the Monocacy site 
are neither parallel to nor adjacent to the WGET measured radials; and 
(3) the terrain in the area is hilly and rocky. WGET contends that the 
Commission's Decision in Capitol Broadcasting Corporation (WCAW), 

decided June 26, 1953, 7 RR 861, requires the rejection of the Monocacy 
showing in so far as it purports to use the measurements made on Station 
WGET. 

32. At night, the proposed Gettysburg stations will be limited 
to their 16 mv/m interference-free contours. This limitation is imposed 
by the operation of Station WAMP, Pittsburgh, Pennsylvania.) In the follow- 
ing table, the present and proposed nighttime coverage of Station WGET and 
the coverage of the station proposed by Monocacy are shown.| Columns 1 
and 2 show the present and proposed coverage of Station WGET. Such 
coverage reflects the use in appropriate directions of the measurements 
made on this station. In Column 3, the coverage of the station proposed 
by Monocacy is based on the use of Figure M-3 of the Commission's soil 
map whereas in Column 4, the coverage of the proposed Monocacy station 
utilized generally to the south and southwest of Gettysburg measurements 
made on Station WGET. In depicting the areas which would gain either 
their first or second service, the coverage of Station WGET as reflected, 
in part, by the measurements on that station was used. 


26 


NIGHTTIME COVERAGE - GETTYSBURG 


WGET WGET 

Present Proposed Monocacy 

M-3 and M-3 and M-3 and 
Measure- Measure- Monocacy Measure- 
ments ments M-3 ments 
| (Column 1) (Column 2) (Column 3) (Column 4) 


Area Served (sq. mi.) 13.4 29.3 | 23.3 34.6 
Population 8,145 9,276 8,278 8,910 
Area Gained (White) (sq. mi.) -- 18.3 10.2 21.2 
Population Gained (White) — 1, 348 561 1,176 
Area Lost (White) (sq. mi.) 2.4 - 

Population Lost (White) 


Area Receiving Second Service 
(sq. mi.) 


Population Receiving Second 
Service 7,717 7,734 
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33. Station WGET now serves at night within its interference-free 
contour 2.6% of the land area of Adams County and operating as proposed 
would serve 6.3% of the land area of that county. The station proposed by 
Monocacy would serve 4.4% of the land area of Adams County if the con- 
ductivity as shown by Figure M-3 of the Commission's soil map is correct 
and a higher percentage, possibly as much as 6.6%, of such land area if the 
conductivity as evidenced by the measurements on Station WGET prevails. 

34. Station WGET is the only station now rendering primary 

service at night to the city of Gettysburg and the area immediately adjacent 
thereto. Operating as proposed, Station WGET would gain in two separate 
areas a total area of 18.3 square miles within which there is a population of 
1,348 persons. The station, however, would lose service to two small areas 
totalling 2.4 square miles within which there is a population of 217 persons. 
Thus, operating as proposed, there will be a net gain of 15.9 square miles 
and 1,131 persons. Within the area to be served are 7, 928 persons in an 
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11-square mile area who now receive primary nighttime service from Sta- 
tion WGET. Substantially all of the area to be gained at night is to the 
southeast and south of Gettysburg whereas the two areas which will lose 
service lie one to the northeast of Gettysburg and the other to the northwest 
of the city. 
35. The Monocacy nighttime interference-free contour encompasses 
all but the northeast section of the present interference-free contour of Sta- 
tion WGET. Thus, the Monocacy proposal would bring the second service 
to the greater portion of the WGET present coverage area. The areas which 
Monocacy would serve which are not now served by Station WGET or any 
other station lie generally to the northwest, west and southeast of Gettys- 


burg and if the conductivity shown by the WGET measurements exists, also 


to the south of Gettysburg. The extent of such areas and the populations 
residing therein are shown in the table in paragraph 32 supra. 
36. Section 3.28(c) of the Commission's Rules provides, in part, 
that an application may be granted " *** Provided: *** (3) the interference 
received does not affect more than 10 percent of the population in the pro- 
posed station's normally protected primary service area. However, in the 
event that the nighttime interference received by the proposed station would 
exceed this amount, then an assignment may be made if the proposed sta- 
tion would provide either a standard broadcast nighttime facility to a com- 
munity not having such a facility or if 25 percent or more of the nighttime 
primary service area of the proposed station is without primary nighttime 
service." Price did not request authority to operate at night/as its en- 
gineers advised that such operation would violate the 10% rule of Section 
3.28(c). The populations within the 16 mv/m interference-free nighttime 
contours of the stations proposed by the Gettysburg applicants, the popula- 
tions within their normally protected 4 mv/m nighttime contours and the 
extent to which these populations will not be served are as shown below: 


Population Population % of Population Within 

Served 4 mv/m Contour 4 mv/m Not Served 
Monocacy 8, 278 19, 363 57.3% 
WGET 9, 276 16, 454 43.7% 
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Both Gettysburg proposals violate the 10% rule of Section 3. 28(c) but as 
shown in paragraph 32 supra, the stations proposed by Monocacy and WGET 
will serve white areas -- areas not receiving primary service at night -- 
amounting to 10. 2/and 18.3 square miles respectively. As the white area 
coverage of each Gettysburg proposal amounts to more than 25% of the area 
which each proposed station would serve at night, the operation comes with- 
in the exception to the 10% rule. The record does not disclose the nighttime 
coverage of Station WFMD, Frederick, or what the nighttime limitation and 
coverage of Price's proposal would be had Price applied for full time.” 

The Monocacy Broadcasting Company 


37. The officers and directors of The Monocacy Broadcasting 


Company are as follows: 
Name | Office 


Laurence Leonard President, Treasurer and Director 
Mrs. Evelyn Leonard Vice President and Director 

Elmer I Eshleman Executive Vice President and Director 
James E. Eshleman Secretary and Director 

Lloyd M. Dangerfield Comptroller and Director 


Mrs. Lola G. Harmon Assistant Secretary, Assistant Treasurer 
| and Director 


Christopher IN Rupp Director 

38. All of the above are residents of Frederick, Maryland, with 
the exception of Mr. Dangerfield, who is a resident of Bethesda, Maryland, 
and Mr. Rupp, who is a resident of Baltimore, Maryland. Mrs. Evelyn 
Leonard is the wife of Laurence Leonard and James E. Eshleman is the son 
of Elmer I. Eshleman. All of the stock of Monocacy has been held since 
July 24, 1958, byithe Maryland Trust Company, Elmer I. Eshleman, and 
Laurence Leonard, trustees. Mrs. Leonard is the present beneficiary of 
the trust. 


ra : : : 
2 The findings in this paragraph are made necessary because of the 
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emphasis which each of the applicants in proposed and reply pods has 


placed on nighttime operation, compliance with the Commission's Rules, 
and efficient use of the frequency. 
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39. James E. Eshleman, secretary and director, has been as- 
sociated with Station WFMD since 1954 and has served as manager of the 
station since March 1958. He has been a resident of Frederick, Maryland, 
since 1934 with the exception of six years when he was employed with the 
Equitable Trust Company in Baltimore, Maryland. He was admitted to 
practice law in 1953 and has been practicing in Frederick since 1954. He 
is a member of the Frederick Chamber of Commerce, past president of 
the Frederick City Council of Civic and Service organizations, and a mem- 
ber of the Junior Chamber of Commerce, American Legion, Rotary, and 


Frederick County Bar Association. Laurence Leonard, president, treasure- 


er and director, spends a good part of each year in Florida because of poor 
health. His attending physician under date of November 17, 1958, certified 
that he had advised Mr. Leonard "that under no circumstances will I per- 
mit his appearing as a witness before your Commission to give testimony 
because this tension would seriously jeopardize his health." |Mr. Leonard 
did not testify either in person or by formal statement or in response to 
interrogatories. The station manager, Mr. James E. Eshleman, testified 
that Mr. Leonard comes to the station every two or three weeks and that 
he is in contact with him at least three or four times a week by personal 
visit or by telephone if Mr. Leonard is in Florida. Mr. Leonard receives 
a daily report of the station showing sales and billings. The actual invoices 
are taken to Mr. Leonard if he is in Frederick or mailed to him if he is in 
Florida. Mr. Leonard approves all expenditures and signs all pay checks 
including those for the payroll of the station. Mr. Eshleman stated that 
Mr. Leonard intends to devote approximately 50% of his working time to 
the proposed Gettysburg station if the Monocacy application is granted but 
the extent of his participation will depend upon the condition of his health. 
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40. The competing applicants endeavored to ascertain when 
Monocacy discovered the need for a new station at Gettysburg. Mr. 
Elmer I. Eshleman, executive vice president and director, stated that 
prior to 1957, the board of directors had toyed with the idea of getting 
another station but nothing was done. In early 1957, /it was brought to the 
attention of the board of directors that two applications had been filed in 
Frederick County requesting authority to operate on the frequency 1320 kc. 
Mr. Leonard advised the board that this frequency would work at Gettys- 
burg. A survey was made and the board was advised that Adams County 
would support a second daytime station. The board decided that because 
of the single overhead of Monocacy, the second station could be operated 
very economically and the application for a daytime-only station at Gettys- 
burg was filed on May 28, 1957. Mr. Eshleman does not know why Gettys- 
burg was selected for the second station rather than Hagerstown or some 
other nearby community. Mr. Eshleman does not know when it was dis- 
covered that if Monocacy were to operate at night, it would serve an area 
not now covered by Station WGET or any other station. He agreed, how- 
ever, that it is entirely possible that before the board authorized the 
amendment to request full time, it was known that the proposed station 
would serve areas which do not now receive service at night. 
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‘The Times and News Publishing Company 
41. The Gettysburg Times was established as a newspaper in 1902. 


In 1909, it was purchased by Mr. W. Lavere Hafer. Mr. Hafer also pur- 
chased The Star and Sentinel, a weekly newspaper which has been in con- 
tinuous publication in Adams County since 1800. In 1919, the Times and 
News Publishing Company was incorporated. In 1924, the Times and News 
Publishing Company purchased the stock of The New Oxford Item Company 
which engaged in job printing and publishing The New Oxford Item, a week- 
ly newspaper in New Oxford approximately 10 miles east of Gettysburg. 
The printing equipment was moved from New Oxford to the Gettysburg 
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plant of the Times and News Publishing Company. In 1927, the Times 
and News Publishing Company purchased the stock of The Gettysburg 
Compiler Company which was engaged in job printing and in publishing 
The Gettysburg Compiler, a weekly newspaper which was founded in 1818. 
42. The Star and Sentinel and The Gettysburg Compiler now have 
approximately 20 subscribers. Their publication is continued for senti- 
mental reasons and for the purpose of continuing the files of these news- 
papers, each of which has been in continuous publication for more than 
140 years. 


43. In 1950, the Times and News Publishing Company applied for 
and became the licensee of Station WGET. The Times and News Publishing 
Company has three divisions, (1) the publishing of the daily newspaper, 


The Gettysburg Times, circulation 7,393; (2) job printing, including the 
publication of The New Oxford Item, circulation 2, 200; and a operation 
of Radio Station WGET. Each of the three divisions is supervised by an 
individual who reports to Mr. Scharf, the assistant secretary and manag- 
ing director of the Times and News Publishing Company. 
44. Mr. Parker H. Cunningham has been the manager of Station 
WGET since April 29, 1954. Mr. Cunningham communicates) daily with 
Mr. Scharf. Mr. Scharf, Mr. M. C. Jones and Mr. Franklin R. Bigham 
constitute the executive committee of the board of directors. | They report 
to the board at regular quarterly intervals and at such special meetings 
of the board as may be called. 
45. The officers, directors and stockholders of the Times and 
News Publishing Company are as follows: 
Name Office Shares 
Samuel G. Spangler President & Director 22 


M. C. Jones | Vice President, Asst. 
Treasurer & Director 


Franklin R. Bigham Secretary & Director 
Henry M. Scharf Asst. Secretary & Director 
Donald W. Fair Treasurer 
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Name Office 
John A. Hauser Director 
John B. Keith Director 
Mrs. Marion E. Dickson 
Mrs. Mary S. Keith 
Philip M. Jones 
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46. All of the above individuals are long-time residents of the 
city of Gettysburg with the exception of Mr. Hauser who lives at Biglerville, 
approximately 7 miles north of Gettysburg. With the ‘exception of Mr. 
Bigham, who first became a stockholder in 1942, Mr. Scharf, who became 
a stockholder in 1944, and Mr. Hauser, who became a stockholder in 1951, 
all of the present stockholders have owned their stock since 1923 or are the 


widows and children of persons who acquired their stock in 1923 when it 
was sold by Mr. Hafer. 


47. Samuel G. Spangler, president and director, was a past 
president of the Gettysburg Rotary Club, is a director of the First National 
Bank of Gettysburg) and is now retired from the fertilizer manufacturing 
business in which he was actively engaged for many years. M. C. J ones, 
vice president, assistant treasurer and director, is engaged in the whole- 
sale lumber business. He was formerly vice president and now director of 
the First National Bank of Gettysburg and a member of the board of trustees 
of Hood College, Frederick, Maryland. He is president of a golf club in 
Adams County and was the founder and first president of the Gettysburg 
Rotary Club. Franklin R. Bigham, secretary and director, is a practicing 
attorney, vice president of the Annie M. Warner Hospital, director of the 
Littlestown State Bank, and is a member of the Gettysburg Rotary Club 
and Chamber of Commerce. Henry M. Scharf, assistant secretary and 
director, is president of the Hotel Herald Company, president and general 
manager of Hotel Gettysburg Company, director and secretary of the 
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Annie M. Warner Hospital, secretary of the Gettysburg Chamber of Com- 
merce, director of the Gettysburg Travel Council, director and treasurer 
of the Penn Harris Hotel Company, and was past president of the Pennsyl- 
vania Hotels Association. John A. Hauser, director, is president of the 


C. H. Musselman Company in Biglerville, president of the International 


Apple Association, past president of the Pennsylvania Canners Association, 
director of the Gettysburg National Bank, past president and director of 
the Annie M. Warner Hospital, and is past president of the Gettysburg 
Rotary Club. John B. Keith, director, is a member of the Pennsylvania 
Bar Association but has retired and is engaged in farming and livestock 
raising in Adams County. Philip M. Jones is president of Hanover-Made 
Furniture Company, director and treasurer of the Annie M. Warner 
Hospital, member and past president of the Gettysburg Rotary Club, and a 
member of the Gettysburg Borough Council. 
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Past Programming of Gettysburg Applicants 
48. The past programming as reflected by the analysis of the 


composite week of 1958 for Station WFMD, Frederick (CBS affiliate) and 
Station WGET, Gettysburg (independent) is as follows: 
‘'WFMD WGET 


By Type Frederick Gettysburg 
Entertainment 55.4% 59.8% 


Religious 5.8% 5.9% 
Agricultural 13.6% 6.6% 
Educational 1.9% 0.7% 
News 12.1% 15.0% 
Discussion 1.0% 1.4% 
Talks 10.2% 10.6% 
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WFMD WGET 


By Source Frederick Gettysburg 
Network Commercial 23.8% 1.8% 


Network Sustaining 18.0% 
Recorded Commercial 39.6% 
Recorded Sustaining 1.8% 
Wire Commercial 2.4% 
Wire Sustaining 4.3% 
Live Commercial 7.4% 
Live Sustaining 2.7% 


Total Commercial 73.1% 
Total Sustaining 26.9% 


Broadcast Hours | 126 


No. of Commercial 
Spot Announcements 1,050 


No. of Noncommercial 
Spot Announcements 128 
During: the 1957 composite week, Station WGET broadcast 527 commercial 
and 83 noncommercial spot announcements. Monocacy did not show the 
programming of Station WFMD for the 1957 composite week. 
Past Programming of Monocacy's Station WFMD 

49. Monocacy has been the licensee of Station WFMD, Frederick, 
Maryland, since 1936, and at the time of the hearing held a permit to con- 
struct Station WFMD-FM also in Frederick. Monocacy, in its proposed 
findings, paragraphs 25 through 27, invites to the attention of the Hearing 
Examiner the testimony in the record to the effect that Station WFMD has 
been a farm station for more than 23 years and has continued to expand its 
service to the important farm area which it covers. It employs a full- 
time farm editor who keeps in touch with area farmers and 


[R. 1052] 
attends meetings such as those of the Grange, 4-H and Future Farmers of 
America. Station WFMD currently broadcasts more than 17 1/2 hours of 


35 
programming each week which is directed to the farm audien 
in such programming are guest appearances of county agents 
monstration agents, university representatives and personne 
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Included 
, home de- 
l of the U. S. 


ce. 


Department of Agriculture. When the Frederick Fair is being held, the 


station broadcasts several hours from a booth at the Fair. 


50. Station WFMD, since October 1957, has broadcast all meet- 
ings of the Mayor and Board of Aldermen of Frederick. In the field of com- 


munity activities, the station broadcasts Little League, Babe Ruth League 


and American Legion baseball games and the football and basketball games 
of Frederick High School. Station WFMD now has available a regular 
broadcast for discussion by the county superintendent of schools of pro- 


blems relating to the school system. Station WFMD, in cases of weather 


emergencies, broadcasts information to school drivers and school children 


and for this service claims the title of being the official voice for the 


schools of Frederick County, Loudoun County and Carroll County. During 
the period November 1, 1957 through October 31, 1958, the station carried 
1,054 programs totalling 244 hours and 37 minutes for public service groups. 


It also carried 2,172 spot announcements totalling 23 hours and 21 minutes 


on behalf of public service groups. The station thus asserts 
the 12 months preceding October 31, 1958, it had devoted at 


that during 
otal of 267 


hours and 58 minutes for sustaining program time and for the broadcasting 


of noncommercial spot announcements on behalf of civic, rel 


igious, govern- 


mental and other nonprofit public service groups. Among the programs 


broadcast by Station WFMD during the 1958 composite week, 


to which 


Monocacy invites particular attention in its proposed findings, are the fol- 


lowing: On January 20, the "Baltimore Children's Symphony 


,*' 9315 to 


9:45 A.M., "Hood College News," 5:10 to 5:15 P.M., and "Social Security 
Program," 7:30 to 7:45 P.M.; Tuesday, March 18, "Know Your Hospital," 
7:30 to 7:45 P.M., and "Stars for Defense," 11:10 to 11:25 P.M.; Wednes- 


day, April 9, "Morning Devotions," 9:00 to 9:15 A.M., and' 


Program," 9:30 to 9:45 A.M.; Thursday, May 15, ‘Teen Ti 


"School Board 
me," 4:45 to 


5:05 P.M., and "Board of Aldermen Meeting, '"' 7:15 to 8:18 P.M.; Friday, 
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July 25, "Farm Neighbor," 12:20 to 1:00 P.M., and "Little League Base- 
ball Game," 6:00 to 8:25 P.M.; Saturday, September 13, "Salute to 
Brunswick," 9:15 to 9:30 A.M., and "Boy Scout Program," 9:30 to 9:45 
A.M.; and on Sunday, November 17, "Christian Science," 8:45 to 9:00 A.M., 
"United Pentecostal Church," 10:35 to 11:00 A.M., "Baltimore Tabernacle," 
11:00 to 12:00 Noon, and ‘Church of the Air," 10:30 to 11:00 P.M. 

51. Throughout the proceeding, Monocacy has contended that 
Station WFMD is and for the past 23 years of its existence has been basic- 
ally a farm station and that it proposes a similar operation at Gettysburg 
for the agricultural interests of Adams County. The program 
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manager of Station WFMD was examined as to the content of the early 

morning programs of the station which are identified in the analysis as 

being agriculturaliprograms. He described the programs as follows: (TR 425) 

"A, It is a program produced by our farm editor. It includes 

information from the county agent, from the U. S. Department of 
Agriculture, Soil Conservation, the University of Maryland, the 
Agricultural College, the experimental farm in Beltsville, Mary- 
land, a broadcast from the British Broadcasting Company through 
tapes they make available to their farm editors, information from 


the Health Department regarding mastitis, Bangs innoculations [sic] -- 


"Q. |Just the general format. Do they have bulletins from 
these various agencies that are read? A. Yes, and taped inter- 
views. 

"Q. There is a record and then more bulletins? A. That is 
the type of thing. 

"Q. |Actually, it is a sort of disc jockey show with bulletins 
interspersed? A. Not in its entirety, no, because there are in- 
terviews used on the air, maybe five or ten-minute interviews. 
They are not generally found in the DJ-type show." 
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Mr. Buffington, the present farm editor of Station WFMD, was employed 
November 3, 1958. From July 1957 until he became farm editor for Sta- 
tion WFMD, he had been employed as chief engineer and program director 
at Station WBRX, Burwick, Pennsylvania. Approximately one month after 
coming to Station WFMD, he contemplated leaving to accept employment 
with another station but remained after he received a raise in salary. 

52. It is the policy of Station WFMD to schedule no |more than 3 
minutes of commercial copy in a 14 1/2-minute time segment but when 
traffic demands, this may be exceeded. It is also the policy of the station 
to attempt to sell 1-minute spots and from 60% to 65% of all spots are of 
1-minute duration. 

53. There was received in evidence the program log of Station 
WFMD for Friday, July 25, 1958. The manager of Station WFMD conceded 
that July 1958 was "a poorer month" for the amount of business on that 
station than November or December of the same year. The program log 
of Friday, July 25, 1958, carries, among other things, the names of the 
program sponsors and check marks to indicate whether or not commercial 
spot announcements were so announced. The Hearing Examiner's count 
indicates 
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that from sign-on at 5:00 A.M. to sign-off at Midnight, the station broad- 


cast 290 commercial spot announcements =! The log does not show the 


length of these spots. 
54. Between the hours of 5:00 A.M. and 9:00 A.M., the station's 
broadcasts of news, weather and sports occupied a total of 65 minutes. 
Either preceding or following such programs, there were 13 spot announce- 
ments. During the remaining 2 hours and 55 minutes, the station broad- 
cast 92 spot announcements. These spots were broadcast in time segments 
as follows: 5:00 to 5:30 A.M. - 11, 5:35 to 5:55 A.M. - 9, 5:55 to 6:00 
A.M. - 5, 6:05 to 6:15 A.M. - 6, 6:15 to 6:30 A.M. - 7, 6:40 to 7:00 A.M. - 
9, 7:05 to 7:20 A.M. - 11, 7:35 to 8:00 A.M. - 12, and 8:20 to 9:00 A.M. - 
22. 
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55. The program log for Friday, July 25, 1958, indicates that 
during the program "Farm News and Music," 6:15 A.M. to 6:30 A.M., 
commercial spot announcements were broadcast at 6:16, 6:18, 6:20, 6:23, 
6:25, 6:27 and 6:29. During the program "Farm Neighbor," 12:20 P.M. to 
1:00 P.M., the log indicates commercial spots were broadcast at 12:20, 
12:24, 12:25, 12:29, 12:30, 12:31, 12:36, 12:37, 12:38, 12:39, 12:40, 12:44, 
12:45, 12:47, 12:48, 12:51, 12:55 and 12:59. During the same period, 
"record credit" was given 3 times and there were 3 station breaks. On the 
same day, the station broadcast "Little League Baseball Game" from 6:00 
P.M. to 8: 25 P.M. during which the log shows 3 spot announcements and 
broadcast "Major League Baseball" from 9:55 P.M. to Midnight during 
which the log shows 2 commercial spot announcements. Both ball games are 
classified as remote live commercial - sports. Monocacy, in its proposed 
findings, paragraph 27, selected ''Farm Neighbor" and "Little League 
Baseball Game" as being "typical of the programs of interest carried during 
the 1958 composite week". 

56. Other occasions on July 25, 1958, when the station broadcast 
a number of commercial spot announcements were as follows: 9:30 to 
10:00 A.M, - 15, 11:15 to 11:40 A.M. - 13, 11:40 to 11:45 A.M. - 7, 4:45 
to 5:00 P.M. - 9, 5:15 to 5:40 - 13, and 5:40 to 5:45 - 5. Between the end 
of Little League Baseball Game" at 8:25 P.M. and the start of the broad- 
cast of "Major League Baseball" at 9:55 P.M., a total of 1 hour and 30 
minutes, the station broadcast 40 minutes of CBS network programs and 
also broadcast 38 commercial spot announcements. 

57. The log for Friday, July 25, 1958, shows that the station 
broadcast nine 4 1/2 to 5-minute news and sports programs, one 15-minute 
public service program, one 15-minute sustaining program, and 4 hours and 
20 minutes of programming (commercial, Suatemne and news) originated by 
the Columbia Broadcasting System. 


37 phis count refl 


This count reflects the check marks on the pages as follows: Page 1 - 25, 
page 2 - 26, page3 - 24, page 4 - 28, page 5 - 24, page 6 - 23, page 7 - 21, 
page 8 - 23, page 9 - 23, page 10 - 30, page 11 - 6, page 12 - 28, and 
page 13 - 9, total 290. 
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58. The log may indicate that some noncommercial |jannouncements 
were made for a church during the broadcast of "Community News," 8:15 to 
8:20 A.M. If so, these are the only notations which to the Hearing Examiner 
indicate that noncommercial announcements may have been broadcast that day. 
59. The only uninterrupted time segments of more than 5 minutes 
appear to have been those which occurred during the two 15-minute sustain- 
ing segments, the network programming and the broadcasting of the two 
baseball games. The Hearing Examiner is unable to find any indication that 
any person was interviewed or that any subject was discussed during the day 
unless it originated on a network program, 
60. Station WFMD uses the Lindex traffic system in which cards 
are physically placed in appropriate program confines to indicate the pre- 
sence or absence of available advertising time. The use of this system was 
reinstated shortly after the present manager took over. Prior to installing 
this traffic system, the station manager discussed with Mr. Leonard the 
amount of time devoted to commercial messages in order to convince him 
that the expenditure should be made to reinstall the system. /The following 
questions were asked of and answered by the WFMD station manager while 
he had before him the log of the station for Friday, July 25, 1958: (TR 491, 
lines 18 through 25) 
"The period up to six o'clock was rather typical, was it not, 
for the present operation? A. Typical for program structure. 
"Q. Except you would expect to have more business on now, 
because it was summer rather than November. A. [It would be 
more because of the present system we have. 
"This was the old system. sanr/ 
He was also asked: (TR 474, lines 9 through 14) 
"Q. Is there ever any time business is turned down or denied 
or refused because you are filled up in a particular period? A. Yes. 
"Q. Is that done regularly? A. Yes." 


” Ua 
4 The Hearing Examiner's count indicated that by 6:00 P.M. on Friday, July 
25, 1958, the station had broadcast 247 commercial spot announcements that day. 
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61. The station manager conceded that the log of Station WFMD 
for Wednesday, April 9, 1958, disclosed that commercial spot announce- 
ments were broadcast at 7:42, 7:43, 7:47, 7:48, 7:52 and 7:53 A.M. On 
the same day, commercial spot announcements were run at 8:16, 8:17 and 
8:18 A.M. He indicated that these announcements may have been "the 10- 
second idea used here as a part of the station break" but did not explain, 
however, why the station break would run from 8:16 through 8:18 A.M. 

62. The'two church services broadcast on Sunday, November 17, 
1957, at 10:35 A.M. by United Pentecostal Church and at 11:00 A.M. by 
Baltimore Tabernacle were paid for by the churches involved. The station 
manager stated that he had spoken with one or more ministers in Frederick 
about broadcasting by remote control the Sunday morning services from 
churches in the Frederick area but this is still in the discussion stage. 

63. Asked if Station WFMD did not charge $1 for church announce- 
ments, the station manager answered, "The first time it is free and the 
second time or third time they want it on the community news program in 
the morning, there is a $1 charge."" A similar arrangement appears to 
exist with respect to announcements for local civic groups. The log of 
Wednesday, April'9, 1958, shows that on that date, Station WFMD broad- 
case 15 commercial spot announcements for the Exchange Club but Monocacy 
Exhibit 13, which identifies noncommercial spot announcements broadcast 
by the station for the year ending October 31, 1958, lists no free announce- 
ments for this club. The station manager stated that the free announcements 
for the Exchange Club may have been broadcast during a community news 
program. 

64. Monocacy Exhibit 12 which contains the analysis of the 1958 
composite week of Station WFMD shows that the station carried 1,050 com- 
mercial spot announcements of which 611 were carried between the period 
8:00 A.M. to 6:00\P.M. None of these were broadcast during commercial 
network programs unless presented during a "cut-a-way" break in the 
schedule. The station is not permitted to cut the announcements in the 
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commercially sponsored network programs. The attention of the Monocacy 


station manager was invited to the fact that whereas Monocac 
indicated that during the 1958 composite week the station had 


y Exhibit 12 
broadcast 


128 noncommercial spot announcements, Monocacy Exhibit 13 disclosed 


that during the entire year ending October 31, 1958, the stati 
cast 2,172 noncommercial spot announcements or an average 
41 or 42 per week. The station manager did not know whethe 


on had broad- 
of between 
r certain 


promotional advertising had or had not been included in the 128 noncom- 


mercial announcements. He conceded that during the composite week of 
1958, Station WFMD had not broadcast a single news program which had 
been classified as "live" and that while the station had broadcast "Hood 
College News," it was discontinued in the spring of 1958 for special “one- 


time" music programs. No programs from Hood College in which one or 


more members of the staff of the college appeared are broadcast on a 


regular basis. 
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65. The logs of Station WFMD for the composite we 


ek of 1958 were 


not made available to other counsel until the Hearing Examiner ruled that 


the other parties to the proceeding were not required to take the Monocacy 


summary of its logs at face value but were entitled to see the 


logs them- 


selves. It was after such ruling that the logs of Station WFMD were pro- 
duced at the hearing. WGET introduced in evidence as its own exhibit the 
log of Station WFMD for Friday, July 25, 1958. Monocacy, however, did 


not seek to introduce in evidence the logs for any of the other 
the composite week. 


Past Programming of Station WGET 


six days of 


66. The analysis of the 1958 composite week of Station WGET is 
shown in paragraph 48 supra. The percentage of time devoted to network 


commercial programming, 7.8%, resulted from the fact that 
broadcast play-by-play accounts of baseball games played by 


delphia Phillies. Of the 437 commercial spot announcements 


Station WGET 
the Phila- 
broadcast 
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during the 1958 composite week, 86 were promotional announcements 
calling attention to the programs on WGET. Such commercial announce- 
ments aS may have been broadcast on behalf of The Gettysburg Times were 
charged to and paid in cash by that newspaper. It will be noted that 65.6% 
of the station's time was devoted to recorded programs. Most of the music 
and entertainment programs are selected from two transcription libraries. 
The station broadcasts very little "rock and roll." 

67. An agricultural program, "The Farm Journal of the Air," is 
broadcast from 11:30 A.M. to 12:00 Noon, Monday through Friday. The 
first half of the program is devoted to market reports and commercial 
announcements ofi products destined for use on the farm such as fertilizers, 
sprays, feed, equipment, etc. During this 15 minutes, band music is also 
presented. The last half of the program is available to and frequently used 
by agricultural leaders for reports to the farmers. Participants on this 
program include the county agricultural agent and his assistants, Future 
Farmers of America, 4-H clubs and specialists from the agricultural ex- 
tension service of Pennsylvania State University. During the six-month 
period from May 2, 1958 to October 31, 1958 inclusive, agricultural agents 
appeared on Station WGET 104 times. The period from 6:00 A.M. to 
7:15 A.M., Monday through Friday, and from 6:00 A.M. to 7:00 A.M. on 
Saturday, is devoted to agricultural programming. Included in the morn- 
ing programs is a rebroadcast of the last half of the preceding day's 11:30 
A.M. to 12:00 Noon "The Farm Journal of the Air" and other agricultural 
information. 

68. Fruit is grown extensively in Adams County. At Arendtsville, 
approximately 7 miles northwest of Gettysburg, the agricultural extension 
service of Pennsylvania maintains a fruit research laboratory. Weather 
information supplied by this laboratory is broadcast by WGET three times 
each weekday, namely, from 8:25 to 8:30 A.M., 10:10 to 10:15 A.M., and 
12:20 to 12:25 P.M. When the possibility of frost exists, special reports 
from the United States Weather Bureau at Harrisburg and from the Arendts- 
ville Laboratory are broadcast immediately upon receipt, regular programs 
being interrupted for these broadcast bulletins and announcements. 
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69. Livestock and other market reports are broadcast weekdays 
from 12:25 to 12:30 P.M. ‘Station WGET provides publicity and coverage 
from the Adams County Fair held at Abbottstown, approximately 14 miles 
east of Gettysburg, and from the South Mountain Fair at Arendtsville. 

70. News programs are broadcast by Station WGET| 26 times a 
day, Monday through Saturday, and 8 times on Sunday. Most! of the news 
programs are of 5-minutes duration although some are of 10 and 15-minutes 
duration. Special news bulletins and stories are presented when and as 
received. Station WGET is a member of the Associated Press and in ad- 
dition obtains local news from The Gettysburg Times. In addition to the net- 
work broadcasts of baseball games, the station presents a 15-minute pro- 
gram at 5:45, Monday through Saturday, giving the scores of|various athletic 
events and information as to coming events. A summary of sports activities 
is broadcast with the 11:00 P.M. news. The station broadcasts all home 
football games of the Gettysburg and Biglerville high schools, the football 
and basketball games of Gettysburg College and important basketball games 
of Mount Saint Mary's College. Other sports broadcasts include a script 
program narrating the thrills of outstanding athletes of the past, a trans- 
cription narrated by Grantland Rice and a sports program produced by and 
obtained from the recruiting service of the Armed Forces. Station WGET 
presents two weekly 15-minute programs in cooperation with Gettysburg 
College. These programs are broadcast on Tuesday and Friday from 8:30 
to 8:45 A.M. During the school year, the station broadcasts from 7:15 to 
7:30 P.M. on Monday programs featuring the activities of the chemistry 
department of Gettysburg College and of the American Chemical Society. 
The station also broadcasts special programs for the college including 
graduation exercises, concerts by its choir, memorial services, and ad- 


dresses or lectures by prominent persons. The station also broadcasts 
ener both 

of which are located at Emmittsburg, Maryland, approximately 10 miles 

south of Gettysburg. In 1957 and in 1958, Station WGET broadcast a series 


programs for Mount Saint Mary's College and St. Joseph's C 
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of roundtable conferences attended by historians and students studying 
the War between the States. 

71. Special programs are presented by dramatic classes of both 
the junior and senior high schools of Gettysburg and on an irregular basis 
from high schools in the outlying communities such as Biglerville, York 
Springs and Littlestown. During periods of inclement weather, Station 
WGET broadcasts’ information conveyed to it by the various school princi- 
pals as to whether because of the weather, road or other conditions the 
schools will be opened or closed earlier. These broadcasts are repeated 
at frequent intervals. 

72. Religious programs on Sunday consist of a 15-minute 
transcribed Christian Science program from 8:15 to 8:30 A.M. followed by 
30 minutes of instrumental music. From 9:00 to 9:30 A.M., the station 
broadcasts "The Layman's Hour," from 9:30 to 10:00 A.M. the "Protestant 
Hour," and from 10:00 to 10:30 A.M. the "Ave Maria Hour." From 10:30 
A.M. to 12:00 Noon, the station broadcasts by remote control the Sunday 
morning religious! services from local churches. These programs are 
rotated on a monthly basis with seven churches participating. Special pro- 
grams are broadcast during the Easter and Christmas seasons. Each year, 
the station broadcasts the novena from the St. Francis Xavier Church for 
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30 minutes each on nine consecutive days. Each day, Monday through Fri- 
day, the station broadcasts religious programs. From 9:00 to 9:15 A.M., 
such programs are presented, on a rotating basis, by members of the 
ministerial associations; from 9:15 to 9:30 A.M., the period is utilized by 
the Catholic churches to present ''The Sacred Heart."" On Saturday, the 
station presents from 9:00 to 9:30 A.M. the "Children's Bible Hour" and 
from 9:30 to 9:45 A.M., "Bible Meditations" is presented by the minister 
of the Biglerville Evangelical United Brethren Church. During the period 
from January 1, 1958 to October 31, 1958, ministers representing 25 
different churches appeared on the Monday through Friday 9:00 to 9:15 A.M. 
program. 


[R. 1059] 
45 


73. During the 16-week period May 4, 1958 to August 23, 1958, 
the logs of Station WGET show that 1,570 noncommercial spot announcements 
were broadcast for 56 different organizations and activities such as Air 
Force Reserves, the fire departments of Gettysburg, Fairfield and Barlow, 
highway safety, school announcements, etc. The logs thus show an average 
of 98 noncommercial public service announcements per week, During the 
same 16-week period, the station broadcast 305 hours and 50) minutes of 
noncommercial public service programs for 62 different organizations and 
activities. These include religious programs previously referred to, pro- 
grams on behalf of the Armed Forces, colleges in the area previously 
referred to, and numerous newscasts which are credited to organizations 
and campaigns such as saving bonds, mental health, Veterans Administra- 
tion, polio, armed services, etc. 

74. The WGET exhibits identify the numerous agricultural agents 
who have appeared on the station from May 2 through October 31, 1958 and 
the dates of their appearances, ministers and priests who haye appeared on 
the morning devotional services from January 1 through October 31, 1958 
and the dates of their appearances; the churches from which Sunday morning 
programs were broadcast during the period January 1 through October 31, 
1958; and the coordinator and others who participated in the program 
"Gettysburg College Speaks" during the period September 9, [1958 through 
January 16, 1959. 

75. The WGET exhibits establish that the station has broadcast 
programs by or on behalf of persons and organizations in almost every 
identifiable community or area in Adams County even though some of the 
programs pertained to communities or areas not presently within the pri- 
mary service area of this station. There is no evidence in this record which 
would indicate that the station has failed in any way to serve as a medium of 


expression for the various groups and organizations in the city of Gettysburg 
and in Adams County. There is no evidence of record which would indicate 
that Station WGET has not'been able to meet all of the demands of merchants 
and others for advertising time or that the station has found it necessary to 
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broadcast a substantial number of commercial announcements within a 
comparatively limited period of time in order to meet the advertising 
needs of the community. 

76. Station WHVR, Hanover, cooperates with personnel of the 
Adams County Conservation and Stabilization Committee and the Adams 
County Agricultural Extension Association in that the station broadcasts 
material made available to it by the personnel of these two organizations. 
The personnel referred to who have their offices in Gettysburg frequently 
broadcast over Station WGET. 
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TT. The Gettysburg Times carries the program log of Station 
WGET and the "program logs from quite a number of the larger stations up 
and down the East Coast" as well as the daily program logs of television 
Stations serving the area. The general manager of Station WGET did not 
identify the broadcast stations but did mention the television station operat- 
ing on Channel 2 from Baltimore, Maryland, and Station WGAL-TV, Lan- 
caster, Pennsylvania. On November 17, 1958, Station WGET carried 20 
commercial spots in which the programs of Station WGAL-TV were ad- 
vertised. 

78, In the presentation of the local live remote Sunday morning 
service, a charge is made for the out-of-pocket line costs but no charge is 
made for station time while the service is broadcast.’ No charge is made 
for strictly noncommercial fund raising campaigns such as those conducted 
by the Community Chest or the Red Cross. In the case of civic organizations 
which are attempting to raise funds for a charitable or worthwhile cause 
such as fire companies, Exchange Club, Kiwanis, Rotary, etc., Station 
WGET broadcasts one free commercial announcement for each paid com- 
mercial announcement and follows through with news stories about such 
activities. Cooperative organizations which buy and sell in competition with 
local commercial establishments are charged the same advertising rates as 
the local merchants. 
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Proposed Programming of Gettysburg Applicants 
79. The proposed programming of the two Gettysburg applicants 


in so far as may be determined by the analysis of the proposed composite 

week is as follows: 
By Type Monocacy WGET 
Entertainment 65.0% .39% 
Religious 3.64% 145% 
Agricultural 10.06% 
Educational 5.2% 
News 10.0% 
Discussion 3.4% 
Talks 2.7% 


By Source Monocacy 
Network Commercial 


Network Sustaining 
Recorded Commercial 
Recorded Sustaining 
Wire Commercial 
Wire Sustaining 

Live Commercial 
Live Sustaining 


Total Commercial 
Total Sustaining 


Broadcast Hours 


No. of Commercial Spot 
Announcements 


No. of Noncommercial 
Spot Announcements 
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_Monocacy's Proposed Programming 


80. Monocacy proposes to operate the Gettysburg station from 
5:00 A.M. to Midnight, Monday through Saturday, and from 8:00 A.M. to 
Midnight on Sunday, or a total of 130 hours per week. The station will 
not have a network affiliation. The operation at Gettysburg will be similar 
in many particulars to Station WFMD. The station will carry regular 
farm programming throughout the week. The present general manager of 
Monocacy called on the county agent for Adams County in November 1958 
and discussed the proposed programming which will include interviews, 
live and taped, from the county agent's office and Pennsylvania State Col- 
lege, beeper-phone reports for bulletins and general news coverage of 
events in the area sponsored by the county agent's office. The station 
will also work with the gentleman who coordinates the 4-H club activities 
in the Adams County area. There will be numerous programs during which 
news, music, sports information and weather forecasts will be broadcast. 


A 15-minute religious program is to be broadcast from 9:00 to 9:15 A.M. 


and a bulletin board for women's organizations is to be broadcast from 
9:15 to 9:30 A.M.; A woman's program on child care, housekeeping, cook- 
ing, etc. will be broadcast from 9:30 to 10:00 A.M. ‘Gay and melodic music 
will be played from 10:05 to 11:00 A.M. From 11:05 to 12:00 Noon, sur- 
rounding communities will be saluted with a background of pleasant music. 
"Farm Time" will be broadcast from 12:20 to 1:30 P.M. and will include 
live interviews, comprehensive coverage of livestock and produce markets 
and similar information. From 1:30 to 2:00 P.M., there will be a bulletin 
board type of review which will include the listing of noncommercial events. 
“Tourist Tips and/Tunes" will be broadcast from 2:05 to 4:00 P.M. to 
acquaint the traveling public with points of interest. "Teen Topics" will 
be presented from 4:05 to 4:30 P.M. to inform teenagers of school activities, 
places to go and driving safety. From 4:30 to 5:00 P.M., music will be 
broadcast for teenagers. From 5:05 to 6:00 P.M., old favorite tunes will 
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be broadcast. Dinner music will be broadcast from 6:30 to 7:00 P.M. 
From 7:00 to 7:30 P.M., there will be interviews of the faculty members 
of Gettysburg College and of the local schools. From 7:30 to 8:30 P.M., 
there will be a review of past and present show tunes. "Community Com- 
ment" will be broadcast from 8:30 to 9:00 P.M. and will include moderated 
roundtable discussions. Western ballads and old favorite tunes will be 
broadcast from 9:05 to 10:00 P.M. From 10:15 to 10:30 P.M, appeals 
for help of the many public service organizations will be broadcast. Music 
will be featured from 10:30 to Midnight. Religious programming on Sunday 
will include the broadcast of a local church program from 9:00 to 9:30 A.M. 
and a local church service from 11:00 to 12:00 Noon. The station manager 
of Monocacy conceded that the programming proposed for Gettysburg in- 


cluded much public service and community activity programming not shown 
by the log of Station WFMD. 
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81. Itis contemplated that in the over-all operation jof Monocacy, 
Station WFMD will be used for programming to the Frederick- Frederick 
County area and that the proposed Gettysburg station will be used for pro- 
gramming to the Gettysburg-Adams County area and the combination of the 
Gettysburg station and WFMD-AM and FM will be irregularly|used for 
news coverage, special events, etc. It is indicated that Station WFMD-FM, 
when constructed, would be the vehicle through which it will be possible 
for the Gettysburg station to broadcast programs originated on Station WFMD. 
WGET Proposed Programming 
82. In the event the application of Times and News Pyblishing 
Company is granted, the basic programming of Station WGET will be con- 
tinued but will be enlarged so as to provide service to the areas now on the 
fringes or just outside of the present service contours of the station such 
as Littlestown and Biglerville. The type and source of the proposed WGET 
programming are shown at paragraph 79 supra. The 0.40% of time allocated 
to network programming will be devoted to the broadcasting of sports activities 
such as professional football or baseball. 
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Staffing Proposals of Gettysburg Applicants 
83. Monocacy proposes for the Gettysburg station a staff con- 


sisting of the station manager, the chief engineer, an accounting super- 
visor, a commercial manager, a chief announcer-traffic director, 4 
announcer~-engineers, 2 salesmen, a secretary-receptionist, and a farm 
editor. Additional personnel will be added if needed. Mr. Eshleman, 
present manager of Station WFMD, would take on the additional duties of 
managing the Gettysburg station. What active participation, if any, Mr. 
Leonard would give to the Gettysburg station is not known. 

84. In the event the WGET application is granted, 3 additional 
employees would be added to the present staff. They would be 1 first- 
class operator, 1 news and special events man, and 1 salesman. Others 
will be employed if and when needed. 

Efforts by Price to Show Programming Proposals 

85. On July 3, 1958, The Price Broadcasters, Inc. filed a plead- 
ing requesting the Commission to enlarge the issues by including the fol- 
lowing: 

"To determine on a comparative basis, in the event that, pursuant 

to Issue 3, Frederick, Maryland or Middletown, Maryland, or that 

Frederick and Middletown, Maryland, are considered to have the 

greater need for a new radio facility, which of the operations pro- 

posed by The Price Broadcasters, Inc. and Frederick County 

Broadcasting Company would better serve the public interest, 
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-convenieltce, and necessity in the light of the evidence adduced 
under the foregoing issues and the record made with respect to 
the significant differences between the two applicants as to: 

"(a) The background and experience of each having a bearing 
on its ability to own and operate the proposed standard broadcast 
station. 
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'(b) The proposal of each with respect to the management 
and operation of the proposed station. 
"(c) The programming service proposed in each of said 

applications." 
The Commission by Memorandum Opinion and Order adopted October 1, 
1958, released October 2, 1958, noting that the application of Frederick 
County Broadcasting Company had been amended, concluded that Price's 
request to enlarge the issues had become moot and, therefore, ordered 
that the petition to enlarge issues be dismissed. 

86. In the written affirmative showing exchanged by Price on 
November 19, 1958, there was voluminous material relative to the city of 
Frederick and Frederick County. Included in the material was a tabulation 
of numerous religious, educational, governmental, civic, fraternal, farm 
and other groups in the county, many of which had been contacted by Price. 
The Price exhibits, as originally exchanged, contained therein statements 
which were intended to show that Price proposed to program for many of 
these organizations and also to use their aid and assistance in|the presenta- 
tion of its programming. Objections were made by counsel for Monocacy, 
WGET and the Chief, Broadcast Bureau, on the grounds that Price could 
not, under the issues, introduce or seek to introduce any programming pro- 
posals. An examination of the transcript (TR 229, line 24; TR 246, line 24 
through TR 247, line 10; TR 320, line 24 through TR 332, line/5 and else- 
where) will show that counsel for the competing applicants objected to each 
and every word, sentence or paragraph in the Price written case which 
alleged or inferred that Price would program for or on behalf of any group 
or organization in the city of Frederick or in Frederick County. The Hear- 
ing Examiner, on several occasions, invited attention to the fact that Price, 
in its written affirmative case, was offering to show how and in what 
particulars it would meet or proposed to meet the alleged existing need for 
a new station in Frederick, Maryland, but sustained the objections to such 
offers. The reason for such ruling was the fact that (1) the Commission 
was satisfied that Price would program in the public interest and had denied 
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Price's request to enlarge the issues so as to show its program proposals; 
and (2) neither of the other competing applicants challenged or sought to 
challenge the ability of Price to program in the public interest, even 
though the opportunity to challenge was available to them. 
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Conclusions 

1. In this proceeding, The Monocacy Broadcasting Company 
requests a permit to construct a new broadcast station at Gettysburg, 
Pennsylvania, to operate on the frequency 1320 ke with power of 1 kw, 
unlimited time, using a different directional antenna day and night; the 
Times and News Publishing Company requests authority to change the 
facilities of Station WGET, Gettysburg, Pennsylvania, from 1450 kc, 250 
watts, unlimited time, to 1320 kc, 1 kw day, 500 watts night, unlimited 
time, uSing a different directional antenna day and night; and The Price 
Broadcasters, Inc. requests a permit to construct a new broadcast sta- 
tion to operate at Frederick, Maryland, on 1320 kc, 1 kw, daytime only. 
The power to be used by each station from the proposed transmitter sites 
is such that the simultaneous operation of any two of the stations would 
result in mutually] destructive interference to each; thus only one of the 
three applications may be granted. 

2. Gettysburg, population 7,046 persons, is the county seat and 
principal city in Adams County, Pennsylvania, population 44, 197 persons. 
Frederick, population 18, 142 persons, is the county seat and largest city 
in Frederick County, Maryland, population 62,287 persons. Each city 
has one radio station. At Gettysburg is Station WGET licensed to the 
Times and News Publishing Company and at Frederick is Station WFMD 
licensed to The Monocacy Broadcasting Company. 

3. During daytime hours, the station proposed by each of the 
applicants would serve within its 0.5 mv/m interference-free daytime con- 
tour areas and populations as follows: Monocacy - 1, 211 square miles, 
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93,676 persons; WGET - 1,233 square miles, 113,470 persons; and 
Price - 1,000 square miles, 80,111 persons. (See paragraph 17 of the 
basic findings.) 
4. Station WGET presently serves during the daytime hours of 
operation an area of 576 square miles within which there is a) population of 
48,246 persons. Operating as proposed, the station would gain during day- 
time hours an area of 657 square miles and a population of 65, 224 persons 
of which 14, 985 persons would be gained in the urban cities of Littlestown, 
McSherrystown and Hanover. 
5. The city of Gettysburg now receives primary service during 
the day from Stations WGET, Gettysburg, Pennsylvania; WHVR, Hanover, 
Pennsylvania; WHP, Harrisburg, Pennsylvania; and WBAL, Baltimore, 
Maryland. All of the area which will be gained during the day by the pro- 
posed Monocacy station now receives service from Stations WHVR, WHP 
and WBAL whereas all of the area which will be gained during the day by 
Station WGET receives service from Stations WHP and WBAL. The 
maximum number of services presently available to the area to be gained 
during the day by either of the two Gettysburg proposals are: | Monocacy - 
12, WGET - 13; the minimum number of services available to any point 
are: Monocacy - 6, WGET - 5. The several stations presently rendering 
primary daytime service to the area to be gained by each of the Gettysburg 
applicants and the extent to which they serve the area are shown in para- 
graph 20 of the basic findings. 
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6. The city of Frederick, Maryland, now receives primary 
broadcast service during the day from Stations WFMD, Frederick, and 
WBAL, Baltimore. All of the area which will be within the 0,5 mv/m 


daytime contour of the proposed Frederick station now aaly service 
from Stations WFMD and WBAL. All of the area to be gaine 
minimum of 2 and a maximum of 11 primary services. The stations which 


receives a 


presently render primary service during the day to the area to be gained 
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by the proposed Frederick station and the extent to which they serve such 


area are shown in paragraph 24 of the basic findings. Within the 0.5 mv/m 


interference-free daytime contour of Price, there is a rural area of 102 
square miles within which there is a population of 6,525 persons which now 
receives service of 0.5 mv/m or better from but 2 stations. Thus, Price 
would bring the third primary daytime service to the urban population of 
Frederick (18, 142 persons) and a rural population in Frederick County 
(6,525 persons). 

7. At night, the station proposed by Monocacy would bring pri- 
mary service to an area of 23.3 square miles within which there is a 
population of 8,278 persons. Of this area, 10.2 square miles and a 
population of 561 persons do not now receive a primary service. The pro- 
posed Monocacy station would bring the second primary nighttime service 
to an area of 13.1 square miles within which there is a population of 
7,717 persons. These findings are predicated on the engineering exhibits 
which reflect the soil conductivity as shown by Figure M-3 of the Com- 
mission's Rules, | If Monocacy is correct in its contention that the night- 
time coverage of its proposed station will be as indicated by the measure- 
ments on Station WGET, the coverage of the station will be in excess of that 
shown herein. Such coverage is shown in paragraph 32 of the basic findings. 

8. At night, Station WGET, operating as proposed, would bring 
primary service to an area of 29.3 square miles and a population of 
9,276 persons. Of this, an area of 18.3 square miles and 1, 348 persons 
would receive their first primary nighttime service. The change in 
directional array, however, would result in the loss of the only primary 
service to an area of 2.4 square miles and a population of 217 persons. 

9. Price did not request authority to operate at night as its en- 
gineer had advised that such operation would violate the 10% provision of 
Section 3.28(c) of the Commission's Rules. The nighttime operations of 
the stations proposed by Monocacy and WGET are not efficient in that they 
would not serve 57.3% and 43.7% respectively of the populations within 
their normally protected 4 mv/m nighttime contours. Denial, however, is 
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not required by Section 3.28(c) of the Commission's Rules as each of the 


proposed stations would serve white areas as indicated in the preceding 
paragraphs. 


[R. 1066] 


10. Both Gettysburg applicants emphasize the fact that operating 
as proposed, their stations would have within the 0.5 mv/m daytime con- 
tours larger populations than would the station served by Price. This fact, 
however, is of minor importance as no part of the areas to be gained by 
either of the Gettysburg applicants now receives less than 5 primary 
services of 0.5 mv/m or better and a substantial portion of the population 
which would be gained by each station lies in the eastern-southeastern sec- 
tion of Adams County in which we find the cities of Littlestown and 
McSherrystown and the transmitter of Station WHVR. 

11. Station WHVR, by Commission fiat, is not an Adams County 
station by virtue of the fact that the principal studio is a mile or so away 
in Hanover, York County. The location of the county line, however, can- 
not obviate the fact that Station WHVR is the local full-time station of the 
Hanover-McSherrystown area which encompasses the eastern-southeastern 
part of Adams County. Every square foot of Adams County now receives 
primary service during the day from Station WHVR while 78% of the land 
area also receives service from Station WGET. Both stations cooperate 
with the Adams County farm agent in presenting agricultural programs. 

If the Monocacy application is granted, Adams County, during the day, will 
be served 100% by WHVR, 99.9% by Monocacy and 78% by WGET, possibly 
to a higher degree if, as suggested by Monocacy, WGET requests and re- 
ceives authority to operate on 1450 kc with daytime power of|/1 kw. If the 
WGET application is granted, Adams County, during the day, will be served 
100% by WHVR, 96% by WGET and, as suggested by WGET, 78% by the 
party who receives a license to operate on the frequency 1450 kc to be 
vacated by WGET and to even a greater extent if increased power on 1450 

ke is authorized. The city of Gettysburg would thus have 2 local outlets 
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and Adams County 3 whereas Station WFMD, Frederick, would remain the 
only local station serving the city of Frederick and Frederick County. 

12. The standard to be applied by the Commission in granting 
licenses or modifications thereof is that of public convenience, interest 
or necessity. In applying that standard, the Congress in Section 307(b) 
of the Communications Act of 1934 directed the Commission to "make such 
distribution of licenses, frequencies, hours of operation, and of power 
among the several States and communities as to provide a fair, efficient, 
and equitable distribution of radio service to each of the same." Both 
Gettysburg applicants contend that Section 307(b) of the Act requires the 
Commission to grant one of the Gettysburg applications. This contention, 
however, defines the word "communities" as used in the Act in a manner 
far more restrictive than was intended by Congress and places too high a 
premium on the ability of competent engineers to design directional anten- 
nas which would permit a Gettysburg station to serve at night a few square 
miles of land area not now served by Station WGET..| 

13. Nothing in Section 307(b) of the Act requires that the 18, 142 
residents of Frederick be limited to a single local service while the 7,046 
residents of Gettysburg are given 2 and possibly 3 local services, particular- 
ly when it is noted that sales activities, bank deposits and building con- 
struction in Frederick are much greater than they are in Gettysburg. 
Nothing in the Act requires that the 62, 287 residents of Frederick County 
be limited to 1 local service while the 
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44,197 residents of Adams County are given a choice of 2 or 3 services 
from local stations. Nothing in the Act requires that the 6,525 residents 

in Frederick County who live in a rural area of 102 square miles be limited 
to 2 primary daytime services whereas the rural residents of Adams County 
receive 5 or more primary daytime services. A station which at night 
serves less than 60% of the population within its normally protected night- 
time contour is not an efficient station within the meaning of Section 307(b) 
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of the Act even though a denial is not required by Section 3.28(c) of the 
Commission's Rules. Nothing in the Act requires that the equitable dis- 
tribution of radio service to states and communities be contingent on the 
ability of engineers to design nighttime directional arrays sojas to enable 
an application to come within an exception to Section 3.28(c) of the Com- 
mission's Rules. Nothing in the Act requires that the State of Maryland be 


denied a 1 kw daytime station solely because the main studio of Station 
WHVR (5 kw day, 500 watts night) is not located in Adams County as is the 
transmitter but approximately a mile or so across the county line in York 


County, Pennsylvania, Nothing in the Act requires the finding that Station 
WHVR cannot and does not serve the Gettysburg and Adams County com- 
munities solely because the principal studio is not located in Adams County 
but a short distance away in York County. 
' 14. The Commission, in resolving 307(b) situations, has fre- 
quently commented on the necessity or desirability of a local/outlet for 
community expression and for the benefit of local advertisers. 
15. During the composite week of 1958, Station WGET broadcast 
a total of 437 commercial spot announcements of which 86 invited the 
attention of the listening audience to programs to appear on the station. 
Thus, the station actually broadcast 351 commercial spot announcements 
and some promotional advertising. During the composite week, the station 
broadcast 119 noncommercial spot announcements. On an average, the sta- 
tion broadcast approximately 63 commercial spot announcements and 17 
noncommercial announcements a day. From this, it is clear|that there is 
ample time within which Station WGET can broadcast many additional com- 
mercial announcements if needed or desired by local and other advertisers. 
16. There are 18,142 Frederick, Maryland, residents and 6,525 
persons in a rural area in Frederick County who how have a choice of two 
primary daytime services, that of Station WFMD, Frederick, or Station 
WBAL, Baltimore. If their radios had been tuned to Station WFMD on 
July 25, 1958, they would have heard program continuity interrupted in- 
numerable times. Between the hours of 5:00 A.M. and 9:00 A.M., the 
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Station's broadcasts of News, weather and sports occupied a total of 65 
minutes. Either preceding or following such programs, there were a 
total of 13 spot announcements. During the reamining 2 hours and 55 
minutes, the station broadcast 92 spot announcements in addition to 
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station breaks. The commercial spots by time segments were as follows: 
5:00 to 5:30 A.M. - 11, 5:35 to 5:55 A.M. - 9, 5:55 to 6:00 A.M, - 5, 

6:05 to 6:15 A.M. - 6, 6:15 to 6:30 A.M. - 7, 6:40 to 7:00 A.M. - 9, 7:05 
to 7:20 A.M. - 11, 7:35 to 8:00 A.M. - 12, and 8:20 to 9:00 A.M. - 22. 
The period of 6:15 to 6:30 A.M. was captioned ''Farm News and Music." 
Commercial spot announcements were broadcast at 6:16, 6:18, 6:20, 6:23, 
6:25, 6:27 and 6:29. While the log does not show the length of these spot 
announcements, the station manager testified that the station attempts to 
sell 1-minute spots and from 60% to 65% of all spot announcements sold 
are of 1-minute duration. Monocacy, in its proposed findings, lists "Farm 
Neighbor," 12:20'to 1:00 P.M., Friday, July 25, 1958, among the programs 
which are typical'of those carried during the 1958 composite week. The 
log establishes that during "Farm Neighbor," commercial spot announce- 
ments were broadcast at 12:20, 12:24, 12:25, 12:29, 12:30, 12:31, 12:36, 
12:37, 12:38, 12:39, 12:40, 12:44, 12:45, 12:47, 12:48, 12:51, 12:55 and 
12:59 and in addition "record credit" was given 3 times and there were 3 
station breaks. Thus, in the 40-minute time segment, the program content 
was interrupted 24 times, 18 for commercial spot announcements. The log 
of Station WFMD establishes that during various time segments in the day, 
commercial spot announcements were frequently broadcast each minute on 
the minute with many time segments averaging better than one commercial 
announcement each two minutes. In addition to the announcements made 
during commercially sponsored programs, station identification and 
“record credits," the station broadcast 290 commercial spot announcements 
that day. The majority of these spot announcements were concentrated in 
the various time segments during which programs were originated at 
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Station WFMD. More than 3 commercial spot announcements were broad- 
cast during a 14 1/2-minute time segment on many occasions. 
17. The program manager testified that the log of Station WFMD 
for Friday, July 25, 1958, up to 6 o'clock was "typical" of the operation 
of the station except that the month of July was not as good from an ad- 
vertising standpoint as other months in the year, particularly November 
and December. He also stated that business was regularly denied or re- 
fused because the station was "filled up" in particular periods. The a 
testimony referred to leads to the conclusion that the demand] for advertis- 
ing time in Frederick is not supplied on many occasions during the year 
even though Station WFMD, in attempting to meet this demand, may broad- 
cast more spots than are shown by the log of Friday, July 25, 1958. The 
numerous interruptions to program continuity on the date in question in 
order to present commercial spot announcements may possibly explain why 
few, if any, noncommercial announcements are shown on the jlog of the 
station for that day. 
18. The Times and News Publishing Company estimates that 
operating with the increased power and improved facilities at/Gettysburg, 
Station WGET would broadcast approximately 600 commercial spot announce- 
ments per week, an increase over the 437 and 527 commercial spot an- 
nounceme nts broadcast during the composite weeks of 1958 and 1957 re- 
spectively. Monocacy expects to broadcast 850 commercial spot announce- 
ments per week at Gettysburg despite the competition it would receive from 
the locally-owned and established Gettysburg station and from Station WHVR, 
12 miles away. In contrast to the amount of time now 
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available to the advertiser on Station WGET is the testimony of the manager 


of Monocacy that Station WFMD, whose nearest radio competitor is 23 


miles away, finds it necessary to turn away advertising despite the fact 
that in the comparatively poor summer day of July 1958, the station carried 
290 commercial spot announcements in addition to network and other 
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commercial programs. This is not to say that Station WFMD was not 
serving the public interest when commercial spot announcements interrupted 
program continuity with the regularity shown by the log of July 25, 1958, or: 
is not serving the public interest when more commercial spots are broad- 
cast during periods of greater business activity -- it is to state, however, 
that the management of Station WFMD has established in a most convincing 
manner that the demand for advertising time on the only radio station in 
Frederick and Frederick County far exceeds the ability of that station to 
meet that demand. From the point of view of the user of the radio facilities 
for advertising purposes, the need for a second station at Frederick, Mary- 
land, far exceeds! the need for a second station at Gettysburg or the need 
for improved facilities of the existing station. 

19. The record in this proceeding establishes beyond the question 
of a doubt that Station WGET has been most generous in the offer of its 
facilities to the numerous civic, religious, educational, social and other 
public service organizations in Gettysburg and Adams County. Many of 
these organizations have used the facilities of Station WGET on a regular 
basis, others on an occasional basis. If WGET is the successful applicant, 
its programming will be modified so as to devote more time and attention 
to the activities in the areas and communities which do not now receive 
primary service from the station. The Monocacy programming proposals 
for Gettysburg do not contemplate the presentation of any type of program 
not now broadcast by Station WGET. Monocacy proposes to use in the 
presentation of numerous programs the same personnel who now appear 
on Station WGET. To illustrate, Station WGET established conclusively 
that the county agent of Adams County has consistently appeared on that 
station on regular Monday through Friday agricultural broadcasts. Monocacy 
by proposing similar programs using the same county agent emphasizes the 
need for agricultural programs in Adams County but at the same time in- 
vites attention to the fact that it failed to establish any degree of consistency 
in the appearance of the Frederick County agent on Station WFMD. The 
program log of Friday, July 25, 1958, may raise in'the minds of some 
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persons doubts as to the extent and value to the farmer of such agricultural 


continuity which may have been broadcast during the agricultural programs 
of that day. Station WGET broadcasts a locally-originated liye church 
service from 10:30 A.M. to 12:00 Noon each Sunday morning; Monocacy 
emphasizes the need for such Sunday morning programming at Gettysburg 
by proposing to broadcast a local church service from 11:00 A.M. to 12:00 
Noon but at the same time invites attention to the fact that although it has 
the only station in Frederick, it does not broadcast a single locally-origin- 
ated live Sunday morning church service or program. Station WGET broad- 
casts regularly programs prepared and 
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moderated by members of the staff of Gettysburg College. Monocacy by 
proposing similar programs using the same college staff emphasizes the 
need for such educational programs in Gettysburg but at the same time 
invites attention to the fact that it does not present any comparable pro- 
grams from Station WFMD in which personnel of the staff of Hood College 
in Frederick is used. 

20. The Monocacy program proposals establish that in order to 
present the programming which it deems to be in the public interest, it 
will be necessary to have the assistance of persons who now appear on Sta- 

tion WGET on a fairly regular basis. The fact that Monocacy believes 
that the public interest, convenience and necessity will be served by an 
approximate 100% increase in the amount of local live public service pro- 
gramming in Gettysburg emphasizes the fact that there is very little pro- 
gramming of this type in Frederick despite the fact that Frederick is ap- 
proximately three times the size of Gettysburg. There are ample sources 
for locally-originated live sustaining programming in Frederick, which, 
in so far as this record is concerned, are not being utilized. The facts of 
record establish that the need for a station to serve as a local outlet for 
public service organizations and activities in Frederick, Maryland, is far 
greater than the need which now exists for such a station in Gettysburg, 
Pennsylvania. 
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21. In reaching the conclusion that the need for a second local 
station at Frederick far exceeds the need for a second station at Gettys- 
burg or for improving the facilities of the existing Gettysburg station, 
consideration has been given to the fact that each of the Gettysburg applicants 
proposes to operate at night whereas the Frederick applicant does not. If 
the WGET application is granted, the station will bring the first primary 
nighttime service to 1,348 persons but will deprive 217 persons of their 
only primary service. The Monocacy proposal, if granted, will bring the 
first primary nighttime service to 561 persons and the second such service 
to 7,717 persons. The need of the persons referred to for either their 
first or second primary nighttime service is not to be minimized but for 
the reasons previously stated, it cannot be considered to be as great as the 
needs of the city of Frederick and Frederick County for a new station. In 
this connection, itis noted that the only area which would be served at 
night by either of the Gettysburg proposals is that which is within and 
immediately adjacent to the city of Gettysburg. There is no reason to 
assume that when the licensee of Station WGET publishes the "program logs 
from quite a number of the larger stations up and down the East Cost," such 
logs are printed solely to fill space in The Gettysburg Times. 

22. As shown in paragraphs 85 and 86 of the basic findings, The 
Price Broadcasters, Inc. endeavored to show how and in what manner it 
proposed to serve the various public service organizations in and near 
Frederick. At the hearing, the competing applicants objected most strenu- 
ously to every paragraph, sentence, phrase or word by which Price sought 
to establish on the record how and in what manner it proposed to program 
the Frederick, Maryland, station in the public interest. As neither the 
Commission nor either of the competing applicants has questioned the 

ability or willingness of Price to program the proposed Frederick station 
in the public interest and as neither 
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of the proposed Gettysburg stations would render primary service to the 
area which would be served by Price, no findings are necessary with 
respect to the Price programming proposals. 

23. The manner in which Station WGET has served Gettysburg 

and Adams County was documented in minute detail. Monocacy sought to 
establish its record of past performance through the use of exhibits which 
purported to summarize the programming broadcast by the station during 
the composite week of 1958. Monocacy Exhibit 13 indicates that the sta- 
tion broadcast an average of 41 to 42 noncommercial announcements per 
week but in Exhibit 12, the station is shown to have broadcast| 128 noncom- 
mercial announcements during the composite week of 1958 and the WFMD 
station manager was unable to state whether the 128 noncommercial an- 
nouncements did or did not include promotional announcements. The log 
of Friday, July 25, 1958, one of the days in the composite week, identifies 
few, if any, noncommercial spot announcements for that day./ The testimony 
of the station manager is to the effect that a noncommercial announcement 
is broadcast for each commercial announcement bought by civic organiza- 
tions. On Wednesday, April 9, 1958, the Exchange Club bought 15 paid 
announcements on Station WFMD but Monocacy Exhibit 13, which identifies 
the organizations for which sustaining spot announcements were broadcast 
by the station from November 1, 1957 through October 31, 1958, does not 
list any free announcements or programs for the Exchange Club. It is 
because of these apparent inconsistencies or errors in the Monocacy sum- 
maries of past programming that in this Initial Decision, major reliance 
has been placed on the actual log of Station WFMD for Friday,| July 25, 
1958, which is said to be typical of the programming of the station at least 


to the "period up to six o'clock" with the possible exception that this log 
reflects a day in one of the poorer business months of the year. 


24. In the proposed and reply findings, each applicant has argued 
in its own behalf selected language from Commission decisions and invited 
attention to the fact that the language selected by the other applicants related 
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to proceedings in which the facts differed in some particular from those 
involved herein. In Star of the Plains Broadcasting Company v. Federal 
Communications Commission, decided March 9, 1959, 18 RR 2072, the 
U. S. Court of Appeals in a case involving applications to serve separate 
communities stated, in part, as follows: 

'" *4* In the present case, the key issue for purposes of the 
$ 307(b) proceeding was the comparative needs of the two com- 
munities. Under such circumstances, the Commission could 
hardly find that one community's need was greater or less than 
the other's without substantial evidence as to those needs. *** " 

The Court in reversing the Commission stated that "If it [Commission] 
purported to differentiate between the two stations on the basis of the 
respective needs of the two communities, then it [Commission] should 
have required more evidence regardless of any stipulations in the case." 
The need of the city of Gettysburg and of Adams County for a local station 
and the manner in which Station WGET has met this need have been dis- 
cussed at length in this Initial Decision. In like manner, the need of the 
city of Frederick\and of Frederick County and the extent to which 
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Station WFMD has been able to meet that need have also been discussed. 
The local programming of Stations WGET and WFMD is a matter of record. 
Gettysburg and Adams County and Frederick and Frederick County receive 
primary daytime service from Station WBAL, Baltimore, Maryland. As 
there is no evidence of record that Station WBAL is programmed specific- 
ally for either Adams County or Frederick County or the urban areas therein, 
it should be assumed that the station serves equally both communities. 
Unlike the residents of the city of Frederick who have a choice of primary 
service from one local and one distant station, the residents of the city of 
Gettysburg have a choice of primary service from a local station and three 
distant stations, one of which, Station WHVR, is approximately 12-13 miles 
from Gettysburg.| These together with other matters which are discussed 


65 


[R. 1072] 


in greater detail in the basic findings and conclusions lead the Hearing 
Examiner to find that the city of Frederick and Frederick County have a 


far greater need for a new station than does the city of Gettysburg and 
Adams County. 
25. The public interest, convenience and necessity 


will be 


served by granting the application of The Price Broadcasters, Inc., and 


the denial of the competing applications. 
IT IS ORDERED this the 22nd day of June 1959, that 


unless an 


appeal to the Commission from this Initial Decision is taken by any of the 


parties or the Commission reviews the Initial Decision on its own motion 


in accordance with the provisions of Section 1.153 of the Rules, the ap- 


plication of The Price Broadcasters, Inc. for a construction 


permit to 


construct a new station at Frederick, Maryland, to operate on the fre- 


quency 1320 kc with power of 1 kw, daytime only (Docket No. 


12479, File 


No. BP-11759) BE and the same IS HEREBY GRANTED and the applications 
of The Monocacy Broadcasting Company for a construction permit to con- 


struct a new station at Gettysburg, Pennsylvania, to operate 
quency 1320 ke with power of 1 kw, DA-2, unlimited (Docket 


on the fre- 
No. 12477, 


File No. BP-11325) and Times and News Publishing Company for a con- 
struction permit to improve the facilities of Station WGET, Gettysburg, 
Pennsylvania, so as to operate on the frequency 1320 kc, 500 watts, 1 kw- 


LS, .MA-2, unlimited (Docket No. 12478, File No. BP-11683) 
sante ARE HEREBY DENIED. 


/s/ Basil P. Cooper 
Hearing Examiner 


BE and the 


Federal Communications Commission 


Released: June 23, 1959 and 
effective 50 days thereafter, 
subject to the provisions of the 
Rule cited in the ordering clause 
above. 
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[R. 1197] 
FCC 60-300 


DECISION 85642 


By the Commission: Commissioner Lee absent; Commissioners Craven 
and Cross dissenting. 


1. Each of the above-entitled applications requests a permit to 
construct a broadcast station on the frequency 1320 kilocycles. Monocacy 
and: WGET seek to build at Gettysburg, Pennsylvania. Price would 
install its facilities some 32 miles away in Frederick, Maryland. The 
applications are mutually exclusive and only one may be granted. The 
Initial Decision of Hearing Examiner Basil P. Cooper, released June 23, 
1959 (FCC 59D-62), proposes a grant of the Price application and a denial 
of the other two. Exceptions to the Initial Decision were filed by each of 
the above parties and by the Commission's Broadcast Bureau. Monocacy 
and WGET would each reverse the Examiner in its own favor, the Bureau 
supporting WGET.. Price would not disturb the Examiner's ultimate re- 
sult but would effect certain modifications or corrections of the Initial 
Decision. Oral argument was held before the Commission en banc on 
January 21, 1960. The Commission's rulings on the exceptions to the 
Initial Decision are contained in the appendix attached hereto. 


Vig. pene. 

i Times and News Publishing Company (WGET) presently operates Station 
WGET in Gettysburg, Pennsylvania, on the frequency 1450 kc, and its ap- 
plication here is for a change of facilities. 
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2. The Initial Decision sets forth the background and history of 
the applications and the comparative hearing, and this information need 
not be repeated here. The findings of fact in the Initial Decision have been 
considered in light of the exceptions filed, and with the modifications, 

additions and deletions noted in the appendix hereto, they are hereby 
adopted. The Commission has also reviewed the Examiner's conclusions 
and feels that the necessary changes warrant the substitution of an entirely 
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new set of conclusions. These new conclusions are set forth below. 

3. One preliminary matter may be disposed of here. In a reply 
brief, Price has challenged the procedural sufficiency of the| exceptions 
filed by the other parties. Its principal objection is that these parties 
have not in all cases complied with that part of Section 1.154(a) of the 
Commission's Rules which provides that each exception must contain 
specific references to the page or pages of the transcript of hearing, 
exhibit or order on which the exception is based. With respect to Monocacy 
an additional point is made that a number of its exceptions contain argu- 
mentative matter. 

4. None of WGET's exceptions contains the references contem- 
plated by the rule. However, its brief in support of exceptions repeats 
each exception made, and in those cases where this party challenges the 
accuracy of a particular finding or excepts "to the failure to |find" an 
affirmative fact, the supporting material contains record citations. 
Although this cannot be held to be the best of form, we do not believe that 
WGET's departure from such form is so flagrant as to warrant a rejection 
of its exceptions. With respect to those exceptions of WGET specifically 
mentioned by Price we note that the great majority are of the foregoing 
types, and that the balance question the decisional significance or pro- 
priety of the finding complained of, or are otherwise of a type where a 
record citation is not feasible or expected. 

5. The Broadcast Bureau has followed the same procedure as 
WGET, and all but one of the Bureau exceptions singled out by Price falls 
within one of the classifications discussed in the previous paragraph. With 
respect to the one that does not (No. 6), Price contends that the Bureau has 
merely excepted to the failure of the Examiner to find as set|forth in pro- 

posed findings. We observe, however, that the Bureau did not follow the 
"shotgun technique" condemned by the Commission in Biscayne Television 
Corp., 11RR1116. Rather, it repeated the findings desired, gave good 
and sufficient reason why it was advocating complete replacement of the 
Examiner's findings on the points involved, and called attention to the fact 
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that record citations -- contained in the proposed findings -- were deleted 
from the exception. With respect to this last point we again are unable to 
endorse the procedure followed as the best of form; nevertheless we feel 
the procedural error to be too insubstantial to warrant a disqualification 
of the exception. 


[R. 1199] 


6. The Monocacy exceptions similarly withstand all reasonable 
tests, although No. 11 -- which has been denied herein -- could be in 
better form. True, the Monocacy exceptions tend to include argumentative 
matter more properly belonging in a supporting brief, but this would appear 
to be a shallow ground upon which to rest a refusal to consider the excep- 
tions involved. 

CONCLUSIONS 

1. As established by the Examiner's preliminary statement, each 
of the applicants herein has previously been determined to be legally, 
financially, technically and otherwise qualified to construct and operate 
the facilities proposed. Remaining is a determination of which of the 
applications should be granted in light of the evidence adduced pursuant to 
the issues specified herein. 

Section 307(b) 

2. As confirmed by Federal Communications Commission v. 
Allentown Broadcasting Corporation, 349 U. S. 358'(1955), the Commis- 
sion's first province in cases where mutually exclusive applicants seek to 
serve different communities is to determine which community has the 
greater need for additional service. Thereafter it seeks to determine which 
applicant can best serve that community's need. Because the Frederick 
applicant (Price) \does not propose to serve the Gettysburg area, and be- 
cause the Gettysburg applicants (WGET and Monocacy) do not propose to 
serve the Frederick area, Price's application must rise or fall on the 
307(b) question herein. A question raised by Price can be answered here: 
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A comparison of proposed programming is not appropriate under this issue. 
For, as settled by the Allentown case, the alternative would be to sub- 
ordinate the needs of one community to the ability of an applicant for another 
locality. If Frederick is determined to have the greater need, Price 
obviously can best meet that need, and the Commission is satisfied that its 
programming would be in the public interest. 

3. The city of Frederick and the county of Frederick had 1950 
populations of 18, 142 and 62, 287, respectively. The corresponding figures 
for Gettysburg and Adams County were 7,046 and 44,197. As could be 
expected, comparable leads for the Frederick region have been shown to 
exist for virtually every other area of standard statistical comparison. 
Additionally, it is clear from undisputed findings that the Frederick region 
has been growing at a substantially faster rate than has the Gettysburg 
region. 

4. Price's daytime only operation would bring a second local 
service to the city of Frederick, would serve 93% of the land area of 
Frederick County, and would serve a total area of 1,000 sq. |mi. having a 
population of 80,111. In addition to the primary service rendered 
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Frederick by Monocacy's Frederick station (WFMD), Frederick receives 
daytime primary service only from Station WBAL, Baltimore. The whole 
of Price's 0.5 mv/m area is presently served with such a signal by the 
foregoing stations, and within this area is presently received a minimum 
of two and a maximum of eleven primary services. The area presently 
receiving but two primary services encompasses 102 sq. mi; containing 
6,525 persons. 
5. Monocacy would bring a second local service to Gettysburg. 
Daytime, it would serve virtually 100% of the land area of Adams County, 
and would serve a total interference-free area of 1,211 sq. mi. having a 
population of 93,676. In addition to WGET's present operation, Gettysburg 
presently receives primary service daytime from Stations WBAL, Baltimore, 
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WHVR, Hanover,|and WHP, Harrisburg. The whole of Monocacy's 0.5 
mv/m area is presently served with such a signal by the foregoing stations, 
and within this area is presently received a minimum of six and a maxi- 
mum of twelve other primary services. The 2.0 mv/m contour of Monocacy 
would encompass the city of Littlestown and would bring that city a fourth 
such primary service. 

6. Daytime, WGET would serve 96% of the land area of Adams 
County, and would serve a total interference-free area of 1, 233 sq. mi. 
having a population of 113,470. This would be a gain of 65, 224 persons, 
14,985 of whom live in the cities of Littlestown, McSherrystown and 
Hanover, Pennsylvania. Each of the latter two cities presently receives 
at least five other 2.0 mv/m signals, 50% of Hanover receiving six. 

Within the WGET gain area there is presently received a minimum of five 
0.5 mv/m signals and a maximum of thirteen. 

7. Based upon the foregoing, there is no question but that Price 
has made a more convincing daytime showing than have the Gettysburg 
applicants. Although it runs behind its Gettysburg counterparts in the 
matter of total areas and populations to be served, this circumstance is 
more than offset by the disparity in the number of daytime primary services 
presently available within the respective areas. Additionally, a significant 
preference arises for Price from the difference in population of the princi- 
pal communities to be served, with Frederick showing more than two-and- 
one-half times the population of Gettysburg. Thus, in the latter connection, 
the benefits derivable from the presence of a local outlet for self-expres- 

sion would be brought, in the case of Frederick, to a far greater number 
of people. Also of substantial importance here is the fact that Gettysburg 
presently receives two more outside services of 2.0 mv/m or better than 
does Frederick. 

8. With respect to the foregoing matter of comparative need, the 
Initial Decision sought to strengthen a preference for Frederick with con- 
clusions to the effect that WGET is presently doing a much better job of 
meeting needs in Gettysburg -- particularly, in the matter of satisfying 
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advertiser demand -- than is Monocacy (with WFMD) in Frederick. 
Moreover, it is contended, WGET proposes more of the same for Gettys- 
burg, and although Monocacy also proposes meritorious programs of 
various types for Gettysburg, the failure of WFMD to carry similar pro- 
grams in Frederick points up a need for them in Frederick. The evidence 
made use of by the Examiner was adduced under the contingent comparative 


issue in which Price was not at all involved; to the extent 
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that it relates to the proposed programming in Gettysburg, its use for 
307(b) purposes is barred by the Allentown case. (See paragraph 2, supra.) 
But the whole of the conclusions involved is objectionable from other con- 
vincing standpoints. To illustrate, advertiser needs are only a narrow 
part of the total question of need in apportioning available facilities, and 
the Initial Decision's high emphasis upon this essentially non-critical 
consideration finds no support in Commission rule or policy., Moreover, 
even if increased importance were placed on this factor, the substantial- 
ly-higher commercialization of the WFMD operation as opposed to the 
WGET operation does not necessarily point to greater demand but could as 
logically be accounted for by a larger sales staff, lower advertising rates, 
or even greater audience-appeal of programs. 
9. What the Initial Decision has failed to appreciate |is that a 
preference for Frederick for greater advertiser demand -- and for all 
other service demands -- is inherent in the overall preference awarded 
Frederick on the basis of the population factor. Accordingly, |the icings 
supplied by the Examiner -- and endorsed by Price herein -- |are essential- 
ly cumulative in nature. 
10. One other matter warrants treatment here. The Examiner 
partially rested his award to Price on conclusions at least suggesting 
that WHVR, Hanover is an Adams County station, that it renders a trans- 
mission service to Gettysburg and Adams County, and that Adams County's 
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needs for agricultural programming are fairly well met by that station. 

In large part this has been accomplished by an unauthorized deeding of 
McSherrystown (Adams County) to Hanover (York County), by placing undue 
importance on the location of the WHVR transmitter as against the loca- 
tion of its main studio, and by drawing unsupportable inferences from the 
fact that WHVR has extended undefined measures of cooperation on undis- 
closed numbers of occasions to Adams County agriculture and conservation 
agents. WHVR's daytime primary service to the whole of Adams County 
(including Gettysburg) has been fully weighed in our determination of the 
merits of the daytime showings made. The presence of such a Signal 
shores up the conclusion that Frederick has a greater daytime need than 
has Gettysburg. Further decisional significance, however, cannot be 
justified on the evidence of record. 

11. In summary of all of the foregoing it can be said that 
Frederick definitely has a greater daytime need than has Gettysburg, that 
this preference principally springs from Frederick's marked edge in the 
Statistical department, that it is bolstered by the larger number of outside 
services available in Gettysburg, but that evidence of the cumulative type 
relied upon in the Initial Decision cannot be used to add substantially to 
the preference awarded. It remains, therefore, in this aspect of the case, 
to determine whether the nighttime needs of the Gettysburg area are suf- 
ficient to overcome the preference awarded Frederick on the basis of the 
daytime showings. For reasons set forth below we think that they are. 
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12. The WGET nighttime interference-free contour would encom- 
pass 29.3 sq. mi. having a population of 9,276. Within the foregoing area 
are 18.3 sq. mi. wherein 1, 348 persons presently receive no nighttime 
primary service from any source. A grant of the WGET application, then, 
would bring a first nighttime service to all of these areas and persons. On 
the other side of the coin, however, such a grant would recreate white areas 


totaling 2.4 sq. mi. having a population of 217. The net white area gains of 
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WGET would thus be 15.9 sq. mi. containing 1,131 persons, |The Monocacy 
nighttime interference-free contour would encompass 23.3 sq). mi. with a 
population of 8,278. Of these, 7,717 would be receiving only their second 
nighttime primary service, and 561 would be receiving their first. In view 
of the considerations set forth here -- the white area proposal of WGET and 
the white and gray area proposals of Monocacy -- we believe that there is 
ample reason for preferring either of the Gettysburg applications to that of 
the lone application for Frederick. 
13. It may be that Frederick has even greater nighttime needs 
than has Gettysburg -- that even greater white and gray areas could be 
shown to exist with respect to the Frederick area. Price, however, does 
not or cannot [ because of inability to comply with Section 3.28(c) -- the 
so-called 10% rule] propose a nighttime service, and the effect is that 
there is no community with which to compare Gettysburg at ae The 
Examiner took the position that because WGET and Monocacy |would re- 
spectively serve at night only 56.3% and 42.7% of the populations within 
their respective normally protected contours, each nighttime} proposal for 
Gettysburg is inefficient, even though neither would violate Section 3. 28(c) 
of the Rules. Obviously, each of the two proposals is less efficient than 


one which -- assuming compliance with Section 3.28(c) -- could show, 


say, 75% service. But what the Examiner failed to recognize is that each 
of these proposals -- complying as they do with the 10% rule +- offers 
fuller utilization of the frequency than does Price's daytime only proposal. 
14. In denying the Price application we are denying a choice of 
local daytime service to a community of impressive population, com- 
mercial and growth statistics. However, in preferring the Gettysburg 
applications, we are serving the Commission's extremely important end 
of eliminating white and gray areas -- a purpose inherent in Section 307(b) 
of the Act. It is our conclusion, then, that a grant of either of the fulltime 
proposals for Gettysburg would better provide a fair, efficient and equitable 
distribution of radio service than would a grant of the daytime only proposal 
for Frederick. 
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Comparison of WGET and Monocacy 
15. The Commission's function here is to determine which of 


Monocacy and WGET can best meet the needs of the Gettysburg area. 

But one matter must be cleared up at the outset: For purposes of establish- 
ing its nighttime interference-free contour, Monocacy would like to use 
field 
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intensity measurements taken on Station WGET. If this is permitted, 
Monocacy’s nighttime coverage would be expanded to 34.6 sq. mi. having 
a population of 8,910, and its white area coverage would be pushed to 
21.2 sq. mi. having a population of 1,176. In part, Monocacy supports its 
position with measurements made on Station WHVR, Hanover, contending 
that these measurements indicate that the conductivity in certain critical 
areas is higher than shown by the Commission's soil map, and in line with 
those shown by the WGET measurements. The principal case relied upon 
by Monocacy is West Shore Broadcasting Company, 25 FCC 1242 (1958), 
wherein the ground conductivities established by field intensity measure- 
ments taken on Station WGNY, Newburg, New York, were used to locate 
the 0.025 mv/m contour of a new station at Beacon, New York, the site of 
which was 4.5 miles east of the WGNY transmitter site. 

16. The pertinent facts of the West Shore case are set forth in 
paragraph 9 of the Initial Decision therein (25 FCC 1243, 1246) and will 
not be repeated here. It is sufficient to observe that those facts are 
readily distinguishable from those obtaining here: The measured radials 
were considerably longer and were used for distances considerably greater 
than here. The 99.5° radial of WGNY passed through West Shore's pro- 
posed site, whereas none of the measured radials of Station WGET traverse 
Monocacy's proposed site, the nearest coming only within 1.4 miles 
thereof. Additionally, the effective ground conductivity for distances of 
approximately 10 miles and beyond along each radial from the WGNY 
transmitter was determined to be close to or somewhat lower than 0.5 
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mmhos/m (i.e., a uniformity of effective conductivity was shown beyond 
10 miles), whereas in the case of the Station WGET measurements the 
effective ground conductivity for the distances concerned varies by as 
much as 4 mmhos/m among the various radials. 
17. Nor are the WHVR measurements of use to Monocacy. It is 
clear from the evidence that the WHVR radials are substantially different 
in direction than those of Station WGET, and that they cannot! be used to 
support any specific value of conductivity on any of the radials which run 
in a generally southerly direction from Monocacy's proposed|site. Although 
on the basis of all of the evidence submitted by Monocacy it may be specu- 
lated that the night service area of Monocacy would be more extensive than 
that which was computed on the basis of Figure M-3, the enlargement is 


not susceptible of accurate determination within the limits of|the evidence 


presented. Accordingly, it must be held that Monocacy has failed to sus- 
tain its burden of proof in this regard, and that the Figure M;3 computa- 
tions are the only ones which can be used herein. 
18. The respective coverage proposals of the two Gettysburg 
applicants are set forth in paragraphs 5, 6 and 12 of these Conclusions. 
During the day, WGET would extend its service to a net of 65, 224 persons. 
Monocacy would provide an additional service to atotal population of 93, 676. 
Of these 93,676 persons, 45, 430 would gain an additional service from 
either proposal; the remaining 48, 430 would gain additional service only 
by a grant of Monocacy's application since they already receive service 
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from WGET. On the other hand, a population of 19,794 persons would 
gain an additional service from the WGET proposal but not from the 
Monocacy proposal. Thus, the Monocacy proposal would provide a new 
service to a net of 28,454 more persons than would WGET. At night, 
WGET would extend its service to a net population of 1,131, all of whom 
are presently without primary service. Monocacy, at night, | would pro- 
vide service to a population of 8, 278,of whom 7,717 would receive a 
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second primary service, and 561 would receive a first primary service. 
The Broadcast Bureau would have us say that all of the foregoing con- 
siderations balance out and that a decisive preference for either applicant 
does not clearly emerge therefrom. We find ourselves in complete 
agreement with this position. 

19. Monocacy contends, however, that because it would bring 
to Gettysburg a second fulltime medium of local expression -- in the 
process outstripping WGET in the matter of new persons reached -- it 
merits a substantial preference under the 307(b) issue herein. It goes on 
to say that this 307(b) issue is dispositive of the case and that compari- 
sons on other grounds are unnecessary and inappropriate. This argument 
is without merit. | As the wording of Issue 4 herein will confirm, the 307(b) 
issue was designed to determine whether Frederick or Gettysburg had the 
greater need; were Monocacy and WGET the only applicants, no 307(b) 
issue would have been specified. This is not to say that there is no 307(b) 
aspect to cases such as this since all Commission grants must meet the 
fair, efficient and equitable standard prescribed by the Act. But this 
307(b) phase presents only one more area for comparative consideration. 
We do not believe|that Monocacy has been misled in the foregoing regard, 
since the whole of Issue 4 clearly spells out the Commission's position. 
In this connection it is obvious that "the issues herein" are the areas and 
populations issues (Issues 1 and 2) which derive, or course, from 307(b) 
considerations. 

20. Nor are Monocacy's contentions new: As early as 1946 the 


Commission was faced with a similar contention in Valdosta Broadcasting 
Co., 3 RR 619. We there held that the consideration of the establishment 
of an additional and competing broadcast service could not be accepted as 


controlling since an existing station seeking to improve its coverage by a 
change in frequency and increase in power would always be barred by a 
qualified applicant proposing to construct a new station on the operating 
assignment requested by the existing station. The Commission went on to 
extend preferences to the existing station on the other elements of 
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comparative consideration and awarded a grant to that applicant. The 
Valdosta case was cited in Kentucky Broadcasting Corp., Inc), v FCC, 

174 F2nd 38 (1949) and has been followed in many cases since. The 
Kentucky Broadcasting case, incidentally, is one relied upon by Monocacy 
(cited by Monocacy as Mid-America Broadcasting Corp., 3 RR 1547). 
There, however, the award to the newcomer was rested not on engineering 
considerations but on other comparative aspects of the case.) Another 
case relied on by Monocacy is Central Connecticut Broadcasting Co., 4 
RR 39 (1948). But there the principal reason for holding ele the 
existing station was the fact that it would project its 25 mv/m signal over 
only 75% of the city's business district, and the newcomer was preferred 


on this comparative basis. 


[R. 1205] 


21. To summarize, no clear-cut preferences can be awarded out 
of areas and populations considerations, and any preference said to exist 
for Monocacy by virtue of its proposal to provide a second local service 


to Gettysburg” can be overcome by WGET if preferences are concluded 
for it on the other items of comparative consideration. 


22. The findings and the record support a conclusion that in 
virtually every area of standard comparative consideration wherein 
significant differences can be found, WGET is entitled to a substantial 
preference. For all practical purposes WGET can show 100% local resid- 
ence against no local residence whatever for Monocacy. In the areas of 
diversification of business interests and participation in civic affairs, 
the WGET principals run well ahead of their Monocacy counterparts and, 
of course, the activities and experience of the former have been local. 

In the area of integration of ownership and management, WGET must be 
held to have a narrow but definite edge. In this area WGET can show only 
a 7% stockholder (locally resident) in daily touch with station operation. 
Monocacy on the other hand promises 50% of such working time as Mr. 
Leonard's health will permit. Unfortunately, Mr. Leonard's|health has 
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not been good. Even now he spends a good part of each year in Florida, 
and the conditions which prevented him from submitting to the rigors of 
cross - examination in this proceeding must be presumed to still exist. 
Thus, although WGET's integration is not overly impressive, it must be 
held to be of greater weight than Monocacy's. 

23. Whatever deficiencies may be said to exist with respect to 
WGET's integration, they are not reflected in the matter of past broad- 
cast record. So/far as the evidence shows the WGET operation has been 
meritorious in virtually every respect. To award a substantial preference 
to WGET here itis not necessary to speak critically of the WFMD opera- 
tion. But a detailed review of the findings herein lead to a single con- 
clusion: That the WFMD overall past record falls appreciably short of 
WGET's. 

24. We observe no differences of substance in the matter of 
proposed programming, and each proposal has much to recommend it. In 
light, however, of WGET's impressive overall showings in those areas 
above considered, we thing there is every assurance that WGET would 
better meet the programming needs of the Gettysburg area than would 
Monocacy. 

25. The WGET applicant presently operates the only radio sta- 
tion and the only daily newspaper in Gettysburg. Monocacy's only com- 
munications media are its facilities in Frederick. In view thereof, 
Monocacy is entitled to a clear preference on the factor of diversification 


of ownership of the media of mass communication. In our view of 


2/7. 

— %t can be observed here that an award to WGET would free its present 
frequency -- 1450 ke -- for possible future assignment either in Gettys- 
burg or in another community having even greater need. 
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the case, however, this single preference awarded Monocacy is not suf- 
ficient to override the showings made by WGET with respect to those 
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preference-factors evidencing awareness of and responsiveness to the 
programming needs of the community. 
26. Monocacy's Exceptions 19-28 are addressed to the Examin- 
er's findings as to the past broadcast record of WFMD. Similarly, WGET's 
Exceptions 51-83 are addressed to findings on all aspects of|the standard 
comparative issue. Upon reviewing all of these exceptions the Commission 
concludes that even were all of WGET's denied and Monocacy's granted, 
the revised findings would still clearly demonstrate superiorities for 


WGET in the matters of local residence, past broadcast record, integra- 


tion, etc. Accordingly, there is no necessity for effecting the modifica- 
tions and additional findings requested. Onepoint, however, must be 
made. Monocacy has objected to the use of the program logs of WFMD 
for the Friday of the 1958 composite week, contending that past perform- 
ance is to adjudged on the basis of the entire composite week. The answer 
to Monocacy, of course, is that it was not precluded from demonstrating 
from the logs of the other days of the composite week that the record for 
Friday was atypical. 

ACCORDINGLY, IT IS ORDERED, This 25th day of|/March, 1960, 
that the application of Times and News Publishing Company (WGET) for a 
change of its facilities at Gettysburg, Pennsylvania, from operation on 
1450 kc, 250 w, Unlimited, to operation on 1320 kc, 500 2, 1 kw-LS, 
DA-2, Unlimited, IS GRANTED; and 

IT IS FURTHER ORDERED, That the application of The Monocacy 
Broadcasting Company for a new standard broadcast station at Gettysburg, 
Pennsylvania on 1320 kc, 1 kw, DA-2, Unlimited, IS DENIED; and 

IT IS FURTHER ORDERED, That the application of |The Price 
Broadcasters, Inc. for a new standard broadcast station at Frederick, 
Maryland on 1320 kc, 1 kw, Day, IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: March 29, 1960 
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APPENDIX 
Rulings on Exceptions to the Initial Decision 
Exceptions of Times and News Publishing Compan GET 

Exception No. Ruling 

1-2 | Granted, and paragraphs 85 and 86 of the findings 
and all other references in the Initial Decision to 
Price's attempts to present its program proposals 
are deleted. (See Conclusions, paragraph 2.) 
Granted in substance. The Examiner's use of the 
past programming of Stations WGET and WFMD 
and the proposed programming of the Gettysburg 
applicants to strengthen a conclusion of greater 
need in Frederick is completely unsupportable. 
(See Conclusions, paragraphs 8-11.) 
Granted in substance; the findings in paragraph 76 
relating to the cooperation extended to Adams 
County agricultural and conservation committees 
or organizations is meaningless in the absence 
of evidence as to the extent, frequency and nature 
of such cooperation. 
Granted. The finding in paragraph 21 that Mc- 
Sherrystown, Adams County is the western section 
of Hanover, York County is supported neither by 
the record nor by the 1950 Census Maps, of which 
official notice is hereby taken. 
Granted. The finding in paragraph 21 as to the 
location of WHVR's transmitter is deleted as 
immaterial. 
Granted in substance. The Examiner's character- 
ization of Station WHVR as an Adams County 
station is completely unsupportable in law and in 
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Exception No. 
fact, notwithstanding that it renders primary 


service daytime to 100% of that county. (See 
Conclusions, para. 10.) 
Granted in substance. All findings and conclusions 
to the effect that the Gettysburg nighttime propos- 
als are inefficient or that they violate Section 3.28(c) 
of the Commission's Rules -- the 10% rule -- are 
deleted. (See Conclusions, paragraph 13.) 

Granted in substance. (See Conclusions, para- 
graph 13.) 
Granted, and the references in paragraph 8 of the 
findings to the closed circuit station (WWGC) 
licensed to Gettysburg College are deleted. 
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Granted, and paragraph 77 of the findings, and all 

other references to the publishing of program logs, 
are deleted. 
Denied. The class of each of the existing and pro- 


posed stations is readily determinable from the 


Examiner's findings. 
Granted in substance. In the Commission's view, 
Section 307(b) of the Communications Act clearly 
requires a grant of one of the Gettysburg ap- 
plicants and a resultant denial of the Frederick 
applicant. (See Conclusions, paragraphs 2-14.) 
Granted, and the findings in paragraph 38 are 
corrected to show that Mr. Leonard is the present 
beneficiary of the trust. 
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Exception No. 
51-83 Denied. Virtually all of the modifications and 
| additional findings requested are supported by 

the record; however, such findings as have been 
set forth by the Examiner readily and sufficiently 
demonstrate WGET's substantial superiority over 
Monocacy in the matters of local residence, par- 
ticipation in civic affairs, diversification of busi- 
ness interests, proposed integration of ownership 
with management, and past operation of broad- 
cast stations. (See Conclusions, paragraphs 22- 
26.) 
Granted in substance. (See Conclusions, paras. 
22-26.) 
Denied. (See Conclusions, paragraph 24.) 

92 Denied. (See Conclusions, paragraph 18.) 

93 | Granted. (See Conclusions, paragraph 25.) 


Exceptions of The Monocacy Broadcasting Company 


Exception No. Ruling 
1 Granted, and the findings in paragraph 7 are 


modified to reflect that Price would not serve 
Emmitsburg whereas both Gettysburg applicants 
would. 

Granted, and the references in paragraph 7 to the 
city of Brunswick are deleted inasmuch as Price 
would not serve it. 
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Granted. (See ruling on WGET Exception 31.) 
Granted, and paragraph 11 is deleted. The 
Examiner's other findings adequately demonstrate 
the Frederick area's substantial lead over the 
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Exception No. 


Gettysburg area in the matter of population, 


commercial and other standard statistics. 

Granted, and the findings in paragraph 12 are 
completed with the additional finding that no other 
broadcast applications are pending in Adams County. 
Granted in substance, and paragraphs 13 and 40 

are deleted in their entirety. 
Granted, and paragraphs 14 and 15 are deleted as 
being composed d wholly repetitious findings. 
Granted, and the findings in paragraph 18 are 
modified to reflect that WGET's net increase of 
65, 224 persons daytimes would be comprised of 
50, 239 persons in rural areas and 14, 985 persons 
in urban areas. 
Granted. (See ruling on WGET Exception 12.) 
Denied as of no decisional significance. 
Denied as immaterial. 
Granted in substance. (See ruling on WGET 
Exceptions 22-29.) 
Denied in substance. Findings on the comparative 
issue are entirely proper in this proceeding. 

(See Conclusions, paragraphs 19-20.) 

Granted in part. (See ruling on WGET exceptions 
49-50.) Balance denied as immaterial. 

Granted in substance, and the findings in para- 
graph 39 are modified to reflect that counsel for 
Monocacy twice offered to have Mr. Leonard 
answer questions of the other parties through 
written interrogatories. 
Denied. In this area of inquiry the Examiner has 
reported the material facts of record. 
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Exception No. 
19-28 
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Ruling 

Denied. Many of the modifications and additional 
findings requested could properly be made. Even 
if all were made, however, a conclusion that WGET 
rates a distinct preference over Monocacy in the 
matter of past broadcast record would still be 
dictated. (See, also, ruling on Broadcast Bureau 
Exception 11, and see Conclusions, paragraph 26.) 
Granted, and paragraph 65 is deleted. 
Granted in part, and the last sentence of para- 
graph 75 is deleted. Balance denied since it calls 
for the deletion of findings properly made. 
Granted. (See ruling on WGET Exceptions 32-33.) 
Denied. The additional findings contended for are 
essentially cumulative in nature. As to program 
proposals, the Conclusions hold the two Gettys- 
burg applicants to be equal, and the additional 
findings, if made, would not disturb that deter- 
mination. (See Conclusions, paragraph 24.) 
Granted, and the last sentence of paragraph 83 
is deleted. 
Granted. (See ruling on Enterprise Exceptions 1-2.) 


Granted in part and denied in part as reflected 


in Conclusions. 


Exceptions of The Price Broadcasters, Inc. 
Exception No.” 


3-4, 34-38, 40-41 
| 


Ruling 
Denied. The Frederick area's substantial lead 


over the Gettysburg area in the matter of popula- 
tion, commercial and other standard statistics is 
adequately demonstrated by the Examiner's findings. 


Exception No. 
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Ruling 
Further findings on the point would be essentially 


cumulative in nature. 


* 
— Price's Exceptions commence with paragraph 3 of its pleading. 


5-6, 31-33, 39 


9-13, 20-30 
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Denied in substance, but paragraphs 13 and 40 
have been deleted in their entirety.) (See ruling 
on Monocacy Exceptions 6, 17.) As to the ad- 
ditional findings requested, there is no issue to 
which they can properly be directed nor is there 
any evidence that either of the Gettysburg ap- 
plicants would fail to construct the facilities 
applied for should it emerge successful. 

Denied. The argument appears to be that for 
want of sufficient ''close-in" measurements, it 
cannot be concluded that WBAL radiates an in- 
verse distance field of only its authorized 1795 
mv/m at one mile from the station,| and that, 
accordingly, the actual measurements in 
Frederick (2 mv/m or better) are unreliable. 
Monocacy's engineer testified that other measure- 
ments -- which he offered to present -- con- 
clusively establish that the field of 1795 mv/m 
indeed exists. This testimony is not challenged 
in any fashion. 
Granted in substance. (See ruling on WGET 
Exceptions 49-50.) 
Denied. (See ruling on WGET Exceptions 51-83. 
As to the ultimate conclusion contended for, how- 
ever, see ruling on WGET Exceptions 3-10.) 
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Exception No. 
14-15 Denied. Although WGET's witness did make the 


"concession" contended for, it is not inconsistent 
with the Examiner's version of the testimony, for 
which ample support is found in the record. 


Denied as of no decisional significance in this 


proceeding. 

Denied. The Examiner's findings on the points 
involved are adequate and are not misleading. 
Denied. The Examiner has reported the material 
facts of record as to the presence of other broad- 
cast services. 

Denied. Of the 38 measurements, only one was 
below 2 mv/m, and this one was taken three miles 
from Frederick. The Examiner's findings on 

the point are accurate. 
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Exceptions of the Commission's Broadcast Bureau 

Exception No. Ruling 

1 Granted, and the first sentence of paragraph 9 is 
deleted as not constituting a proper finding. 
Granted, and the last two sentences of paragraph 
10 are deleted. The characterization of Adams 
and Frederick Counties as "rich" and "prosperous" 
is meaningless without the specification of 
standards for richness and prosperity. 
Granted, and the phrase "in part" is deleted 
from paragraph 17. 
Granted in substance. Although the additional find- 
ing requested is not made (it being unnecessary to 
the case), the footnote to paragraph 23 is deleted to 
accomplish the consistency requested. 
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Ruling 
Granted. (See ruling on WGET Exception 12.) 
Granted in substance, and the findings in para- 
graphs 25 through 31 are supplemented with the 
following: All of the WGET radials|pass through 
Gettysburg, while none of the corresponding 
Monocacy radials do; the nearest measured radial 
from Station WGET passes south of| Monocacy's 
site in a southwesterly direction and at the clos- 
est point is approximately 1.4 miles from the site; 
although the radials from Station WHVR in the 
Gettysburg area proceed in a westerly direction, 
the radials along which the Station WGET measure- 
ments were taken proceed in a southerly and south- 
westerly direction. (See Conclusions, para- 
graphs 15-17.) 
Granted, and paragraph 34 is modified to reflect 
that the area to be gained at night by WGET lies 
to the east (as well as to the south and southeast) 
of Gettysburg, and that one of the areas to be lost 
lies west (as well as northwest) of the city. 
Granted, and paragraph 35 is modified to reflect 
that part of the Monocacy white area lies also to 
the east of Gettysburg, and that the additional 
white areas involved if Monocacy is allowed to 
make use of the WGET measurements lie south- 
west (not south) of Gettysburg. 
Granted. (See ruling on WGET Exceptions 22-29.) 
Granted, and the last sentence of paragraph 51 is 


deleted as of no decisional significance. 
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Exception No. Ruling 
12 | Granted. (See ruling on Monocacy Exception 29.) 
13 Granted. (See ruling on WGET Exceptions 1-2.) 
14 Granted. In the Commission's Conclusions, the 
redundancy complained of is eliminated. 
15 Granted in substance. (See Conclusions, para. 
15-17.) 
16 | Granted. The typographical error complained of 
is eliminated in the Commission's Conclusions. 
17 Granted. (See ruling on WGET Exceptions 22-29.) 
Granted in substance. (See ruling on WGET 
Exceptions 14-21.) 
Granted in substance. (See ruling on WGET 
Exceptions 3-10.) 
Granted in substance. (See ruling on WGET 
Exceptions 35-48.) 
Granted in substance. (See ruling on WGET 
Exceptions 93.) 
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FCC 60-321 
86236 


MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioner Lee absent. 
1. By Decision of March 25, 1960 (FCC 60-300, released March 


29, 1960) in the above-entitled proceeding, the Commission (Commissioner 


Lee absent; Commissioners Craven and Cross dissenting) granted the 
application of Times and News Publishing Company (WGET) and denied 
the competing applications of The Monocacy Broadcasting Company and 
The Price Broadcasters, Inc. 


89 


2. For the purposes of clarification, and on its own 
Commission is this day modifying the above Decision to indic 
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motion, the 
ate that Com- 


missioners Craven and Cross, in dissenting from the majority vote, would 


grant the application of The Price Broadcasters, Inc. and wo 


other two. 


ACCORDINGLY, IT IS ORDERED, This 30th day of 
That the Commission's decision herein of March 25, 1960 IS 


uld deny the 


March, 1960, 
MODIFIED 


in the respects set forth above and in all other respects IS AFFIRMED. 
FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Released: April 1, 1960 
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FCC 60-655 
88958 


ORDER 


At a session of the Federal Communications Commission held 


at its offices in Washington, D. C. on the 8th day of June, 19 


The Commission having under consideration a Motio 
filed on April 28, 1960, by The Price Broadcasters, Inc.; an 


60; 
m for Stay, 
Opposition 


thereto, filed on May 5, 1960, by Times and News Publishing Company 
(WGET); and a Reply to Opposition, filed on May 10, 1960, by Price; 
IT APPEARING, That Price requests the Commission to stay 


its Decision herein of March 25, 1960 (FCC 60-300 -- releas 


ed March 29, 


1960) pending disposition of a Petition for Reconsideration filed by Price 


on April 28, 1960; 

IT FURTHER APPEARING, That Price contends (1) 
Decision is erroneous; (2) that, pending reconsideration, the 
(a) prejudices and harms Price, (b) detrimentally affects the 
public in Frederick, (c) creates uncertainties with respect to 


that the 

Decision 
listening 
WGET's 
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present frequency (1450 kc) and its potential frequency (1320 kc), and 
(d) threatens WGET and Gettysburg with a loss of both frequencies 
should WGET move to 1320 kc, ultimately lose in this proceeding, and 
then be precluded from returning to 1450 ke by interference problems 
presented by other 1450 ke or adjacent channel applications; and (3) 
that WGET should be precluded from making the substantial expenditures 
contemplated by its proposal "in order to insure a dispassionate study 
and consideration of the Petition for Reconsideration;" 
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IT FURTHER APPEARING, That Price has failed to show ir- 
reparable injury to itself or to the paramount public interest, and that 
it has failed to show a reasonable likelihood of prevailing on the merits 
of its petition for reconsideration; 

IT FURTHER APPEARING, That Price will receive a dispas- 
sionate study and consideration of its Petition for Reconsideration ir- 
respective of present and potential applications for 1450 kc and the chan- 
nels adjacent thereto, and irrespective of any expenditures made by WGET 
under its construction permit for 1320 kc; 

If FURTHER APPEARING, That no basis exists for a grant of 
the relief requested by Price; 

IT IS ORDERED, That the Motion for Stay, filed on April 28, 
1960, by The Price Broadcasters, Inc., IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: June 9, 1960 
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In re Applications of 
THE MONOCACY BROADCASTING COMPANY ) DOCKET NO. 12477 
Gettysburg, Pennsylvania ) File No. BP-11325 


TIMES AND NEWS P UBLISHING COMPANY DOCKET NO. 12478 
(WGET) File No. BP-11683 
Gettysburg, Pennsylvania 


THE PRICE BROADCASTERS, INC. 
Frederick, Maryland 


For Construction Permits 


DOCKET NO. 12479 
File No. BF-11759 


In re Application of 
MUSICAL HEIGHTS, INC. ) DOCKET NO. 12530 
Braddock Heights, Maryland ) File No. BB-10918 
) 


ee ee ws a we 


For a Construction Permit 


MEMORANDUM OPINION AND ORDER 
By the Commission: 
1. The Commission has before it a "Petition for Prior or 
Simultaneous Consideration, or for Consolidation, and/or for Other Relief", 
filed on June 21, 1960, by The Price Broadcasters, Inc. Price presently 


has on file with the Commission a petition requesting reconsideration of 
the Commission's Decision of March 25, 1960 (FCC 60-300 -- released 
March 29, 1960) in the Gettysburg-Frederick proceeding (1320 kc), the 
said Decision having granted the WGET application and denied the other 


two. On May 23, 1960, the Commission heard oral argument in the 
Braddock Heights proceeding (1370 kc), and thereafter issued instructions 
for the preparation of a document looking toward a grant of the Musical 
Heights, Inc. application (Public Notice B, Mimeo No. 89106, May 23, 
1960). Price is asking that its petition for reconsideration be disposed 
of prior to final action on the Braddock Heights application or at least 
simultaneously therewith, or that the two proceedings be consolidated. 
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2. Braddock Heights is approximately five miles from Frederick, 
and the proposed station would render primary service to Frederick. In 
the Commission's Gettysburg-Frederick Decision, it was concluded -- 
under Section 307(b) of the Act -- that the Gettysburg applicants had 
shown greater need than had Price, and this had the effect of denying 
Price's application. In its petition for reconsideration, Price contends 
that this was error. Price is presently fearful that if the Musical Heights 
application is granted prior to Commission action on Price's petition for 
reconsideration,| the additional service to Frederick might be used "to 
deny or deprecate Price's proposal." 

3. In connection with the foregoing, Price contends that 
Frederick has néed for an additional service, and that a grant of the 
Musical Heights application would apparently be based on such need. 
Price argues that Frederick's need is for "the complete service which 
Price would bring," and that the need would not be met by "the ‘half 
station’ proposed by Musical Heights." 

4. The instant petition is completely without merit, and Price 
is wholly without) standing to press for delay of the Braddock Heights 
proceeding. Viewed as a request to intervene or participate in the Brad- 
dock Heights proceeding, or as a request for consolidated hearing, it 
comes far too late. Even assuming that it might have been grantable in 
the earlier stages of the proceedings, it clearly cannot be allowed at a 
time when (1) Price's application for 1320 kc has been denied, and (2) 
Musical Heights’ application for 1370 kc has been indicated for grant. 
Musical Heights’ application has been processed and fully heard in ac- 


cordance with normal Commission procedures, and it is entitled to the 


further protection of those procedures as against the claims of a party 
to an independent proceeding. Although circumstances sometimes pre- 
vent it from doing so, the Commission attempts to hear and decide cases 
in the order in which they become available for oral argument. We note 
in this connection that whereas the Initial Decision in Braddock Heights 
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followed the Initial Decision in Gettysburg-Frederick by 94 days, the 
Decision adopted this day in Braddock Heights follows the Decision in 
Gettysburg-Frederick by 98. We think the foregoing reveals that proper 
priorities have been observed, and we reject Price's contention that its 
petition for reconsideration must be disposed of first merely because it 
was filed eight days before Braddock Heights was set for oral argument. 
Even were there some merit to a contention of this kind, we) note that the 
last document in the Gettysburg-Frederick reconsideration proceeding was 
not filed until June 3, 1960 -- eleven days after the oral argument in 
Braddock Heights. 
5. Price's petition for reconsideration in the Gettysburg- 
Frederick proceeding contends that the Commission erred in its 307(b) 
determinations in the Decision. If this be assumed, any final disposition 
of the proceeding would have to take account of the changing |service- 
pictures in the two communities involved. Theoretically --|and we concede 


[R. 1668] 


no more --this procedure could work to the disadvantage of a particular 
applicant in a particular case. But the procedure affects all applicants 
equally, and it is the only practical procedure, since every Commission 
grant affects the service-picutre of the general area involved, and since 
every such grant stands a fair chance of affecting the case of another 
applicant for that area. Could Price delay the Braddock Heights proceed- 
ing here, any applicant could reach into the processing line at any time to 
stop any other application posing a threat to the first applicant's showing 
of need. The result would be a complete breakdown of normal processing 
procedures, and few if any grants could be made. Thus, Price has no 
right to status quo, and it must accept the facts as they are at the time 
its petition for reconsideration is reached for determination! 
6. But Price argues that at worst it has a right to have its 
proposal compared with that of Musical Heights'. The obvious answer 
here is that if Price wanted such a comparison, it could long ago have 
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amended to 1370. kc. With four other applications pending for the same 
frequency, Price -- as it had every right to do -- made itself a part of 
the 1320 kc picture. Musical Heights withdrew from that proceeding and 
sought an easier and perfectly proper path to grant. Price cannot now be 
heard to complain. 

7. Price contends that a refusal to grant the relief would deprive 
it of its Ashbacker rights, citing Delta Air Lines, Inc. v. C.A.B., 275 
F2d 632 (1959). As we read that case, the Court holds that: "If the grant 
of one of several applications for a new route does, as a matter of economic 
necessity, preclude the grant of any other application, the doctrine of 
Ashbacker applies." (Emphasis supplied.) Even if it is assumed that the 
Delta holding could have possible applicability here, we note that Price 
has made no plea whatever for economic mutual exclusivity. Indeed, in 
paragraph 20 of its petition, it concedes that both applications could be 
granted! 

8. In connection with all of the foregoing, Price contends that 
the Frederick public will suffer if the relief requested is not allowed. 
The Braddock Heights proceeding was heard on the question of whether the 
need for the service proposed by Musical Heights was greater than the 
need for the service to be lost by an existing station. This question was 
resolved in the affirmative. In the Gettysburg-Frederick proceeding, the 
Commission concluded that the Gettysburg applicants had made better 
307(b) showings than had Price. This conclusion is presently under fire 
by Price, and it will be examined in the light of the objections raised to 
see ‘if it is still appropriate. The Commission's ultimate result will 

- reflect its attempt to weigh the "fair, efficient and equitable" considera- 
tions of the case, all as required by Section 307(b) of the Act. The Com- 
mission's duty to Frederick -- and to Gettysburg -- is neither more nor 
less than that. 
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9. On the basis of all the foregoing, we conclude that none of 

the relief requested by petitioner should be granted. 

Accordingly, IT IS ORDERED, This 7th day of July, 1960, that 

the "Petition for Prior or Simultaneous Consideration, and/or for Other 
Relief," filed June 21, 1960, by The Price Broadcasters, Inc., IS 

DENIED in all respects. 

FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: July 12, 1960 
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MEMORANDUM OPINION AND ORDER 
By the Commission: Commissioners Craven and Cross dissenting and 
voting to grant the petition of The Price Broadcasters, 
Inc.; Commissioner King not participating. 
Preliminary Statement 
1. The Commission has before it two petitions of April 28, 1960, 
each directed against the Commission's Decision of March 25, 1960 
(released March 29, 1960), 28 FCC 301, 19 RR 137. The Decision granted 
the application of Times and News Publishing Company (WGET) for un- 
limited operation on 1320 kc at Gettysburg, Pennsylvania, denied the 
application of The Monocacy Broadcasting Company for the) same facilities, 
and denied the application of The Price Broadcasters, Inc. for the day- 
time only use of the same frequency at Frederick, Maryland. The win- 
ning applicant presently operates Station WGET in Gettysburg on 1450 kc, 


and the application was for change of frequency. Monocacy presently 


operates Station WFMD in Frederick. The Commission first chose 
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Gettysburg over | Frederick on a Section 307(b) basis -- thereby reversing 
the Examiner -- and then preferred WGET to Monocacy on a comparative 
basis. 

2. The above reconsideration petitions were filed by Monocacy 
and Price. Each opposes the ultimate relief asked by the other, and WGET 
and the Broadcast Bureau resist both petitions. Price would, in effect, 
reinstate and reinforce the Examiner's 307(b) vote for Frederick. 
Monocacy feels that the Commission's preference for Gettysburg was 
proper, but that/Monocacy must prevail over WGET. The two petitions 
are hereinafter separately considered. 

| Monocacy's Petition for Rehearing 

3. Monocacy requests reconsideration of the Decision and a grant 
of its application. Alternatively, it seeks re-argument before the Com- 
mission en banc: With respect to the alternative request it does not 
appear that additional oral argument would serve any useful or productive 
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purpose, and such request will be denied. In the main Monocacy recites 
the areas-and-populations statistics of the two Gettysburg applicants and 
contends that it is entitled to a determinative 307(b) preference (without 
regard to other comparative factors) for proposing a more fair, efficient 
and equitable use of the frequency. As WGET and the Broadcast Bureau 
point out, the Commission specifically addressed itself to similar con- 
tentions in paragraphs 18-19 of the Decision; the Commission adheres to 
the views there expressed. 

4. Monocacy goes on to challenge the Commission's distinction -- 
in paragraph 20 of the Decision -- of Central Connecticut Broadcasting Co., 
4 RR 39, a caseirelied on by Monocacy, and a case wherein the "newcomer" 
won over the existing station seeking to change frequency. Monocacy 


agrees that one/ground for choosing against the existing station was the 
failure of its proposal to show a 25 mv/m signal over the whole business 


district, but points out that a second ground was the 307(b) efficiency 
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consideration that the newcomer would serve daytime 895,000 persons as 
against 639,000 by the competing applicant. In concluding that the new- 
comer in Central Connecticut offered a more efficient use of) the frequency 
involved, the Commission considered the loser's proposed totals without 
subtracting the totals for its existing operation. Inconsistent with the 
cited case Monocacy would have the Commission subtract from WGET's 
proposed total of 113,000 the 48,000 presently served, and thus ignore 
the fact that WGET shows a lead of 10,000 in the number of persons to be 
served daytime on the frequency sought. 
5. Monocacy is also critical of the Commission's reliance on 
Valdosta Broadcasting Co., 3 RR 619, and distinguishes the instant case 
in a number of respects. As reference to paragraph 20 of the Decision 
will establish, the Commission did not cite Valdosta as presenting an 
identical factual situation, but cited it only for the proposition that an 
existing station seeking to improve its coverage by a change|in frequency 


and an increase in power is not automatically barred as against a qualified 


applicant proposing to construct a new station on the operating assignment 
requested by the existing station. Monocacy's principal point is that it 
cannot be assumed that the present WGET frequency would be available for 
assignment in Gettysburg to another station if WGET shifts to 1320 kc. 
As WGET points out, the Commission did not put major stress on the future 
availability of 1450 kc. Footnote 2 of the Decision speaks of the frequency 
possibly becoming available in Gettysburg or in another community having 
even greater need. Not inconsistent with the foregoing would be the pro- 
position that the vacation of 1450 kc by WGET would possibly permit ex- 
panded coverage by nearby stations operating on channels hee to 
that frequency. 
6. Monocacy's positions with respect to diversification, past 
broadcast records and other comparative factors were considered by the 
Commission in paragraphs 22-26 of the Decision. On the integration 
factor Monocacy's reliance on the participation in the Gettysburg operation 
by Mr. Eshleman is misplaced in the absence of a showing that Mr. 
Eshleman holds an ownership interest in the applicant corporation. 
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7. For the foregoing reasons, and for the reasons set forth in 
the Decision, the Commission is of the view that Monocacy's petition 
must be denied in all respects. 

Price's Petition for Reconsideration 


8. Price's petition and its reply to oppositions cover a total of 


80 pages, and the petition contends for 22 errors in the Decision. Price 
states that although "some of the errors . . . may have resulted from 
inadvertence rather than by arbitrary and capricious action. . . reconsi- 
deration would be required to cure such errors." Price asks for reconsi - 
deration of the Decision and grant of its application. Alternatively, it 
seeks oral argument (and an eventual grant), or a reopening of the record. 
Its request for additional oral argument will be denied for the reason set 
forth in paragraph 3 hereof. 

9. Among the possibly "inadvertent" errors alleged was the 
Commission's failure to rule on Price's "Exception" 42. In its reply Price 
states: ‘The Commission did not rule on Price's Exception 42, and may 
have even overlooked this critical matter in its haste to rush to a reversal 
of the Examiner's Initial Decision." Although the opening paragraph of 
Price's "Statement in Support of Examiner's Initial Decision and Excep- 

tions” stated that the pleading consisted of (1) a statement in support of 
ultimate conclusions, (2) exceptions and (3) notification of desire to 
participate in oral argument, its pleading was broken down as follows: 

I - Statement of The Price Broadcasters in Support of Findings of Fact 
and Conclusions -- consisting of numbered paragraphs 1 and 2; II - Ex- 
ceptions of The Price Broadcasters, Inc. -- consisting of numbered 
paragraphs 3 through 41; III - Objections and Offer of Proof -- consisting 
of numbered paragraph 42, the one involved here; and IV - Notice of 
Intention to Participate in Oral Argument -- consisting of numbered 
paragraph 43. If it be true that the Commission had a duty to disregard 
the label attached by Price to paragraph 42 and to include a ruling thereon 
in the Appendix, we could see grounds for complaint only if Price had 
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legitimate doubt as to the Commission's disposition of the points made. 

In "Exception" 42 Price (1) renewed objection to measurements made on 


WBAL by Monocacy on the ground that they were not sufficiently "close-in" 


as required by Section 3, 186; (2) renewed objection to the fact that Mr. 
Leonard was not produced by Monocacy for cross-examination as to his 
background and experience; (3) renewed objection to the fact that Leonard 
was not produced for cross-examination as to the reasons for Monocacy's 
filing at Gettysburg; and (4) renewed an offer of proof as to its own pro- 
posed programming. The first point is similar to Price's Exception 7, 
which was ruled on by the Commission. The second point is| similar to 
Exception 26, which was ruled on by the Commission. The third point 
is similar to Exception 31, which was ruled on by the Commission. The 
fourth point refers to Price's efforts to present its proposed] programming, 
and this point was disposed of in paragraph 2 of the Commission's Con- 
clusions -- a paragraph with which we are certain Price is familiar, in 
light of the repeated reference to it in Price's petition. 
10. Price calls attention to an error in the "Rulings on Exceptions 
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to the Initial Decision.'' The ruling on Monocacy Exception 35 reads as 
follows: "Granted. (See ruling on Enterprise Exceptions 1 and 2.)" As 
Price points out, there is no party named "Enterprise" in the proceeding. 
The reference should have been to "WGET Exceptions 1 and 2", but this 
was clearly a dictating error, and Price's contention that the error 
stemmed from a "lack of real consideration" is baseless. Additionally, 
the Commission is somewhat skeptical of Price's plea that it "just can't 
determine whether Monocacy's Exception 35 was in fact granted." The 
exception requested deletion of the Examiner's references to Price's 
attempts to present its program proposals. Similar requests for deletion 
were made by WGET in its Exception 1, and by the Bureau in its Excep- 
tion 13. These exceptions were granted, and paragraphs 12/through 15 
of Price's petition reflect that party's awareness that references to its 
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attempts to present its programming material were deleted. In this same 
connection paragraph 2 of the Commission's Conclusions speaks of pro- 
posed programming under 307(b) and concludes: "If Frederick is de- 
termined to have the greater need, Price obviously can best meet that 
need, and the Commission is satisfied that its programming would be in 
the publice interest." 

11. Petitioner Price also complains of the form of the Decision, 
stating that it is unwieldy to say the least: "Neither the parties, the 
Commission, nor a court, upon review would be in a position to determine 
the actual content of such final decision with assured accuracy, and 
certainly not without referencing, cross-referencing, checking and cross- 
checking, back and forth, among [the Initial Decision, the Final Decision, 
the Appendix, and the Exceptions of each of the four parties] .'" The Com- 
mission cannot conceive a form which would completely eliminate the 
necessity for a certain amount of "checking and cross-checking", nor does 
Price suggest one. The Decision complained of essentially differs from a 
"long form" decision only in that it does not repeat the background and 
history of the applications and such of the Examiner's findings of fact as 
were adopted by the Commission. The Decision features an entirely new 
set of conclusions, and these conclusions contain detailed recitations of 
the facts relied upon. To the nearly 200 exceptions filed to the Initial 
Decision the Commission rendered exhaustive rulings with cross-referencing 
where appropriate. In our view the Decision meets ‘every reasonable test, 
and Price's thorough familiarity with every phase of it is strikingly de- 
monstrated by the petition here considered. We cannot see where Price 
has been prejudiced in any fashion by the form of the Decision. 

12. In another contention of procedural error Price insists that 
the exceptions of WGET and the Bureau were not in compliance with the 
provisions of Section 1.154(c) of the Commission's Rules. This matter 
was given extended treatment in paragraphs 3 through 5 of the Decision and 
the Commission there expressed the view that the departures involved were 
too insubstantial to warrant disqualification of the exceptions. We adhere 
to these views. 
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13. Price opines that because WGET's background came in under 
the comparative issue, "[i]t may be that the Commission fell into error 
by permitting a residuum of approval of WGET's qualifications . . . to 
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influence the decision on the WGET-Price 307(b) determination, to the 
latter applicant's disadvantage and prejudice." Price attaches an affidavit 
setting forth the qualifications of that applicant -- to be used by the Com- 
mission in balancing any residuum of approval of WGET. In i reply 
Price contends that the Commission must permit Price to present its 
background in order that it might "have a chance, in some measure, to 
meet the disadvantage it otherwise labors under when the matter of its 
competence is an unanswered question, while its competitors are able to 
parade their own claims to their respective qualifications." As indicated 
in paragraphs 1 and 2 of the Decision, Price has previously been deter- 
mined to be legally, financially, technically and otherwise qualified, and 
the Commission is satisfied that Price's programming would)be in the 
public interest. A reading of the Commission's conclusions makes it clear 
that the 307(b) determination in favor of Gettysburg was arrived at -- as it 
should be -- without consideration of the comparative qualifications of 
the parties. Price's conjectures in this area are completely |unwarranted, 
and the affidavit submitted is unnecessary and inappropriate. 
14. It is asserted by Price that the Commission erred in assuming 


that a grant to WGET "would free its present frequency -- 1450 ke -- for 


possible future assignment either in Gettysburg or in another) community 
having even greater need." But an engineering affidavit attached by Price 
concedes that a new station could be installed in Gettysburg on 1450 kc 
without interference to existing stations "by restricting the antenna ef- 
fective field at Gettysburg to the minimum required value . .|. and by 
careful attention to site selection."' In connection with the foregoing Price 
contends that an application by WCMB (Harrisburg) involving |1460 kc 
(BP-13006) was "listed in the May 13, 1960 'cut-off-list'" --| precluding 
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consideration of any conflicting application on 1450 kc in the area. Again, 
the engineering affidavit concedes that the frequency could be used -- even 
with a grant to WCMB -- "in an area of approximately 20 square miles in 
the extreme southwestern corner of the county", and it has not been estab- 
lished that the communities therein are ineligible for radio service 
In any event the Commission considered the availability matter only in 
relation to the conflict between the two Gettysburg applicants and unrelated 
to the Price proposal; Price's surmises to the contrary are without the 
barest of support. For the foregoing reasons, and for the reasons set 
forth in paragraph 5 hereof, Price's contentions and requests with respect 
to the above matters must be denied in all respects. 

15. Price renews contentions that Monocacy filed at Gettysburg 
to protect its WFMD from competition, and that WGET filed in Gettysburg 
to protect its existing operation; it contends for an abuse of Commission 
processes and also states that neither Gettysburg applicant saw a need 

in Gettysburg for 1320 kc until they were "triggered" into filing. To 
strengthen its charges against Monocacy, Price attaches an affidavit the 
facts of which it jis willing to develop in a further hearing. The 


[oS oS ae 
E The affidavit does not explore the possibility of using the frequency in 
nearby counties. 
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affidavit is signed by Ralph Price and is to the following effect: Ata 
time when the Musical Heights application was pending for Braddock 
Heights, Mr. Price answered a call by Mr. Leonard of Monocacy to Mr. 
Price's father-in-law (A. V. Tidmore, licensee of WPPA in Pottstown, 
Pennsylvania -- |Tidmore having once been employed by Leonard.) During 
the conversation Leonard indicated that he wished Tidmore to file on 

1320 ke in Gettysburg "to forestall competition" to Mr. Leonard's WFMD 
in Frederick. 
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16. As to the charges against WGET it can be repeated that there 
is no issue to which they can properly be:directed nor is there any evidence 
that it would fail to construct the facilities applied for. Moreover, it is not 
the Commission's policy to deny to an existing station the right to seek 
improved facilities merely because the frequency involved was "discovered" 
by another applicant. The charges against Monocacy in no way affect the 
validity of the grant to WGET, and their significance need not be decided 

here. Neither need there be decided the propriety of Price's remaining 
silent, for nearly two and one-half years from the date of the filing of its 
application for Frederick, as to the alleged phone conversation with Mr. 
Leonard. In this connection, the Price affidavit is pregnant with the 
acknowledgment that the "evidence" against Mr. Leonard is) not "newly 
discovered"; in any event, since WGET is not involved, formal testimony 
on the point would serve no useful purpose in this proceeding. See Section 
1.191(e) of the Commission's Rules. In view of the above, Price's con- 
tentions and requests in this area must be denied in all respects. 

17. A major portion of Price's petition is directed|against the 
Commission's 307(b) preference for Gettysburg. Here the Commission 
awarded Frederick a substantial daytime preference, the preference 
principally deriving from Frederick's marked edge in the matter of popula- 
tion, commercial and growth statistics, and being bolstered by the larger 
number of outside services available in Gettysburg. However, it was the 
Commission's view that the Gettysburg fulltime proposals --| whereunder 
WGET would serve white areas and Monocacy would serve white and gray 
areas -- dictated an ultimate 307(b) preference for either of the Gettysburg 


applicants as against Price's daytime only proposal at Frederick. In 


comparing the daytime showings the Commission concluded that the pre- 
ference awarded Price could not be significantly increased by use of 
essentially cumulative evidence relied upon in the Initial Decision. With 
respect to virtually all of the foregoing, Price contends for error. For 
reasons set forth below the Decision's pronouncements in this area are 
affirmed, and Price's contentions and associated requests are rejected 
in their entirety. 
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18. It is Price's position that from a variety of standpoints, 
its daytime preference must be strengthened to a point unapproachable by 
the Gettysburg applicants, and that it must receive a grant of its applica- 


tion. Under the Allentown case?! , the Commission refused to make 


/ meat Saas : 
2 Federal Communication Commission v. Allentown Broadcasting Corpora- 
tion, 349 U. S. 358, 12 RR 2019 (1955). 
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a comparison of proposed programming, since the alternative would be to 
subordinate the needs of one community to the ability of an applicant for 
another locality. Price would have us overrule the unmistakable holding 
of that case solely on the fact that the Allentown opinion speaks of evidence 
of proposed programming being in the record. But, a reading of the re- 
ferences relied upon in their proper context makes it clear that the Court 
viewed such evidence as significant only in that it confirmed that but one 
of the two applicants proposed to serve the community prevailing under 
307(b). Irrespective of Price's stated reasons for seeking to submit its 
proposed programming, there is no question in the instant situation but 
what it is unnecessary under the Allentown case. 

19. The crux of Price's next arguments is that it was not enough 
for the Commission to extend a daytime preference to Frederick out of 
population and service availability considerations: Says Price, the Com- 
mission should have added to the preference by concluding greater daytime 
need from (among other things) the better past programming record of 
WGET in Gettysburg as against WFMD in Frederick.® These and related 
arguments were given extended treatment in paragraphs 8 through 11 of the 
Conclusions and the positions expressed there are affirmed, the Commis- 


sion being of the continued view that basic needs are more reliably de- 
termined by the) above factors of pgpulation and service availability than 
by existing programming of stations whose formats canbe, and oftenare, ina 
constant state of change. To recapitulate, the Commission has here preferred 
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daytime oy of 18,000 having one local outlet and two other primary 
services.— Both cities being of substantial size, there is a presumptive 
need in each city for a competing local service, and the creation of a 
competitive situation would tend to cure existing programming deficiencies 
whatever they might be. In the case of Frederick the benefits of the 
second local station would derive to a greater number of people -- and to 
a greater number of schools, churches, public service organizations, 

etc. -- and Price's attempts to derive additional preferences| from differ - 
ences essentially traceable to the difference in populations cannot be 


sustained. 


20. The Star of the Plains case 5/ relied upon by the petitioner, 


is not inconsistent with the foregoing: In Star of the Plains the 


3 Under this theory WGET's 307(b) chances of success would apparently 
vary inversely with the caliber of its past programming. 


z/ On July 7, 1960 the Commission granted the application of Musical 
Heights, Inc. for a construction permit at Braddock Heights, Maryland 
(29 FCC 8). In operation the new station will provide daytime primary 
service to Frederick, but this fact only moderately lessens the Frederick 
San preference. 
5 


— Star of the Plains Brcedcaseng Co. v. Federal Communications Com- 
mission, . 5 . 
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Commission preferred a community of 14,000 having one local outlet and 
five other primary services to a community of 5,000 having no local outlet 
and a total of seven primary services, six of them originating from a city 
of 72,000, sixteen miles away. In remanding the proceeding the Court of 
Appeals indicated that the smaller city was entitled to the benefit of the 
307(b) first outlet presumption in the absence of other persuasive evidence. 
Obviously, population and service availability had to be looked at to de- 
termine the smaller city's need for a first local outlet. Thus, just as the 
"first local" presumption in Star of the Plains arose from population and 
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service availability considerations -- irrespective of programming -- so 
also arises the "first competing" presumption and the preference for 
Frederick in the instant case -- again, irrespective of programming. 
Although (as stated in the Decision) the WFMD overall past record falls 
appreciably short of WGET's, this fact does not significantly contribute 
to Frederick's daytime preference. 

21. In related arguments attacking the Commission's position 
with respect to advertisers’ needs, Price has completely overlooked or 
ignored the Commission's further statement that a preference for Frederick 
for greater advertiser demand is also inherent in the overall preference 
awarded Frederick on the basis of the population factor. Thus, since the 
population of Frederick exceeds that of Gettysburg by approximately 250%, 
it is not surprising that retail sales in Frederick exceed those in Gettys- 
burg by approximately 220%, that retail establishments in Frederick 
exceed those in Gettysburg by approximately 200%, or that commercial 
spot announcements on WFMD in Frederick exceed those on WGET by 
240%. The foregoing figures illustrate that a uniform rate of demand 
prevails in the respective cities and that Price is again seeking to obtain 
two preferencesfrom what is essentially one set of facts. 

22. Price directs a considerable portion of its attack toward the 
Commission's disposition in paragraph 10 of the Conclusions of the 
McSherrystown-Hanover-WHVR question. The proximity of McSherrys- 
town and Hanover is apparent from other findings not stricken, but the 
record simply will not support a finding that McSherrystown is the 
western section of Hanover. A review of Mr. Andrus’ testimony on cross- 
examination indicates that he was merely locating McSherrystown on the 
map, and not representing that McSherrystown is a part of Hanover. As 
to the matter of WHVR's programming for Adams County it can only be 
repeated that the stipulation as to WHVR's past cooperation with Adams 
County agriculture and conservation agents affects the Frederick 307(b) 
daytime preference in no appreciable degree. As WGET points out, 
Price had ample opportunity (the Examiner ruling that the evidence was 
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admissible) to develop fully the facts concerning WHVR's program service 
to Gettysburg and Adams County. Price's plea "that the stipulation was 
entered into after considering the convenience of WGET and its witnesses 
who were going to be cross-examined by Price on such facetf' is not overly 
convincing in the light of the tenacity with which Price has explored 
virtually every other aspect of the case, 

23. The balance of Price's contentions of error deal with the 
Commission's evaluation of the Gettysburg nighttime proposals and its 
ultimate 307(b) determination "that a grant of either of the fulltime pro- 
posals for Gettysburg would better provide a fair, efficient and 
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equitable distribution of radio service than would a grant of the daytime 
only proposal for Frederick." Price opens with a charge that the WGET 
proposal cannot on its own prevail against Price under 307(b), and that 
“the Commission lumped the two Gettysburg applications together in order 
to state reasons for denying Price." Price contends that "the Commission 
gives as a reason for its denial of Price the fact that the Gettysburg 
applicants (plural) would serve white and gray areas at night/', while the 
record shows that WGET "does not serve any gray areas." We are sur- 
prised that Price so illogically construes the Commission's language. The 
Gettysburg nighttime proposals were set forth in detail in the Conclusions, 
and the last sentence of paragraph 12 reads as follows: 
"In view of the considerations set forth here -- the white area 
proposal of WGET and the white and gray area proposals of 
Monocacy -- we believe that there is ample reason for preferring 
either of the Gettysburg applications to that of the lone applica- 
tion for Frederick." 


We do not believe that Price has been misled by the later cease 


sentence to the effect that the preference for Gettysburg serves "the 


Commission's extremely important end of eliminating white and gray areas." 
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A reading of the whole of the Commission's conclusions in this area makes 
clear the Commission's position that either of the Gettysburg proposals, 
standing alone, | would have to receive the overall 307(b) preference as 
against the Frederick applicant. 

24. Price charges that the Commission "improperly created the 
new concept of a 'nighttime community' so as to defeat the meritorious 
proposal for a second local radio service for Frederick, Maryland." 

The charge appears to stem from the fact that the Commission first con- 
sidered the daytime proposals of the applicants and then considered their 
nighttime proposals, noting, in the latter connection, that Price did not 
offer nighttime service. But, paragraphs 11 and 14 of the Commission's 
Conclusions effectively refute the implication that the Commission resorted 
to a devious procedural device as a means of depreciating the merits of the 
Price daytime only proposal. Regardless of the procedural approach 
utilized the Gettysburg applicants must prevail over Price. 

25. Price contends that it was "penalized" for not proposing a 
violation of the 10% rule by offering a nighttime operation in Frederick. 
To remove the "disqualification" Price states that, following a grant of 
its present application, it will seek authority to operate at night. An 
engineering affidavit attached to the petition shows that Frederick now 
has but one primary service at night (WFMD), that 1320 kc could be used 
at Frederick at night without interference to any other station, that the 
nighttime operation would provide primary service to all of Frederick and 
the immediate area, but that the operation would violate Section 3, 28(c). 

Price states that if the Commission does not reverse and grant the Price 
application, the record should be reopened to allow Price to amend its 
application. As pointed out in Paul A. Brandt, 28 FCC 799, 19 RR 426 
(1960), a petition for reconsideration is intended as a means of pointing 
out errors in the decision or other action complained of, and not as an 
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auctioning device to be used by a denied applicant to improve the possibility 
of a grant. Price, of course, could have originally proposed unlimited 
time operation and requested waiver of Section 3.28(c) (which is not to 
say that a grant of such a request would have been warranted.) Administrat- 
ive finality and fairness to the other applicants dictate that Price be bound 
by the daytime only proposal which it has prosecuted. 

26. Referring to paragraph 13 of the Conclusions Price charges 
that the Commission denies Price for inefficiency and then refuses to 
consider the inefficiency of the Gettysburg proposals at night. As a reading 
of the paragraph will reveal, the Commission fully considered the compar- 
ative efficiencies of the proposals, indicating in the process) that even a 
most limited nighttime service is a more efficient utilization of a frequency 
than no use at all. In connection with its efficiency arguments Price points 
out that it would bring new daytime service to 80,000 persons while WGET 
would bring new daytime service to only 65,000. Price, of course, was 
given full credit for the above difference. It can be observed, however -- 
in this area of comparative efficiency of the respective daytime proposals -- 
that WGET exceeds Price by 33,000 in the total number of persons to be 
served daytime. Thus, from the bare standpoint of comparative utilization 
of the frequency involved, WGET's proposal can be said to be superior to 
Price's both nighttime and daytime. As indicated by the Decision, however, 
greater reliance is placed on the white area feature of the WGET nighttime 
proposal. 

27. Price contends that reliance on white area service is incon- 


sistent with (1) Gillespie Broadcasting Co., 25 FCC 807, 15 RR 878 (1958), 
affirmed sub nom. Red River Valley Broadcasting Corp. v. Federal Com- 
munications Commission, 172 F.2d 62, 19 RR 2028 (1959), where a full- 
time station was permitted to go daytime only, even though the effect would 
be to create white areas at night containing over 4, 200 persons; and (2) 
Vidalia Broadcasting Co., 8 RR 1 (1952), where the only station rendering 
nighttime primary service to 5,000 persons was permitted to go daytime 
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only. However, in each of the cited cases the elimination of nighttime 
service was permitted only upon a convincing showing of need for the new 
daytime service proposed. In no way do they invalidate the emphasis 
placed upon the white area differences in the instant case. 

28. The findings of fact as modified and adopted show that WGET's 
entire nighttime area -- within its 16 mv/m interference-free contour -- 
is 29.3 square miles, that the gain areas total 18.3 square miles, and that 
substantially all of the areas to be gained lie to the east, southeast and south 
of Gettysburg. The Exceptions did not call for more precise location, but 
the record shows that the gain areas lie from 2 to 5 miles from the center 
of Gettysburg. Price charges that, in connection with the nighttime pre- 
ference for Gettysburg, the Commission did not define the "Gettysburg 
area."" At best,| says Price, the Commission equated it with the above 


16 mv/m interference-free contour. Price contends that -- in line with 
Great South Bay Broadcasting Co., Inc., 24 FCC 487, 15 RR 257 (1958) -- 


Gettysburg proper is the "community" which must be considered. It can 
be noted that the foregoing arguments are inconsistent with Price's 
“daytime” argument that Hanover's proximity to 
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McSherrystown and WHVR's service to the whole of Adams County must 
be considered and weighed heavily against the Gettysburg proposals. In the 
cited case the Commission stated that consideration will be afforded to the 
presence or absence of service in the nearby areas, and the Commission 
went on to discuss such service picture. Price points out that since all of 
Gettysburg proper fresently receives WGET service, there would be no 
improvement as far as it is concerned. It is true that WGET will not bring 
a second local station to Gettysburg as would Price to Frederick. However, 
this lack is more than compensated for by WGET's white area proposal. 

29. Finally -- in the area of nighttime proposals -- Price foot- 
notes that the 1,131 persons residing in WGET's white areas have not 
been shown to have a desire or need for service, and that the Commission 
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should recognize the decline, in favor of television, of nighttime listening. 
Neither of the points advanced is valid: With respect to the first, Price 
ignores the fact that a need for a first service to the white areas can be 
presumed 8 as to the second, the Commission rejected a similar con- 
tention in Tupelo Broadcasting Co., 12 RR 1233 (1956). In the Tupelo 
case the Commission stated: "[ Section 307(b)] contemplates an equitable 
distribution of broadcast service in each class of service. It cannot be 
contended that television is a substitute for a standard broadcast service 
for it is a separate, distinct and entirely different type of service." 

30. For the foregoing reasons, and for the reasons set forth in 
the Decision, the Commission is of the view that Price has not stated 
sufficient bases for any of the relief requested. 

Accordingly, IT IS ORDERED, This 14th day of September, 1960, 
that the Petition for Rehearing filed on April 28, 1960 by The Monocacy 
Broadcasting Company and the Petition for Reconsideration filed on the 
same day by The Price Broadcasters, Inc., ARE DENIED in all respects. 

FEDERAL COMMUNICATIONS COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: September 19, 1960 


/ , = : 

& The cumulative nature of Price's contentions for Frederick daytime 
preferences (see paragraphs 17 through 21, supra) are sharply apparent 
when consideration is given to WGET's white areas. Thus, under Price's 
theory, WGET should logically receive preferences not only |for the total 
lack of primary service, but also for the lack of agriculture} religious 
and other programs, unsatisfied advertiser needs, etc. 
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[R. 1935] 
_ PETITION FOR RECONSIDERATION 
Comes now THE PRICE BROADCASTERS, INC., by its attorneys, 
and requests the Commission to reconsider and set aside the erroneous 
and improper Decision released in the captioned proceeding on March 29, 
1960, as modified by a Memorandum Opinion and Order of April 1, 1960, 
which by a one vote margin (3-2) reversed the Hearing Examiner's Initial 
Decision, and to thereupon make and enter the correct decision required 
by the record herein, viz., to grant the application of The Price Broad- 
casters, Inc. (Price) for a new standard broadcast station at Frederick, 
Maryland and to deny the mutually exclusive applications for Gettysburg, 
Pennsylvania. The petitioner requests that if upon reconsideration the 
erroneous Decision is not set aside and the correct decision entered, 
then the Commission vacate the erroneous Decision, reopen the record 
for further proceedings, and thereafter make and enter a new decision 
granting petitioner's application. 


The within petition for reconsideration and other relief is filed 


pursuant to Section 405 of the Communications Act of 1934, as amended, 
Section 7(d) of the Administrative Procedure Act (5 U.S.C.8 1006(d)), 
and Section 1.191 of the Commission's Rules of Practice and Procedure. 
In support of this Petition, Price shows the following: 
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I. THE IMPROPER DECISION 

1. Following an evidentiary hearing on the three captioned ap- 
plications, Hearing Examiner Basil Cooper entered an Initial Decision 
awarding the grant of a construction permit for a new station to Price 
at Frederick, Maryland, finding that the needs of that community for the 
second local station which Price would bring outweighed the needs of 
Gettysburg, Pennsylvania for the second station there which Monocacy 
would construct or for the change in facilities in Station WGET sought 
by that latter applicant. Although oral argument thereon was held before 
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the full Commission (T. 784), the Commission's Decision of March 29th 
(FCC 60-300, Mimeo. 85642) was participated in by only five members, 2 
and two of them voted to grant Price's application and deny those of 
Monocacy and WGET. This was made explicit by the Memorandum 
Opinion and Order released on April 1, 1960, wherein the March 29th 
Decision was modified to indicate that Commissioners Craven and Cross 
in dissenting from the three member majority vote would grant Price's 
application and deny the other two. (FCC 60-321, Mimeo. 86236.) 

2. Thus, by action of less than the majority of the full Com- 
mission, by decision of less than a majority of the Commission who 
heard oral argument and considered the Initial Decision, and by but a 
single vote, the Examiner's well-reasoned and correct result was over- 
turned. A review of the March 29th Decision leads to the inescapable 
conclusion that it is founded upon manifest error and must be reversed 
upon reconsideration. Price submits that to permit the Decision to stand 
would be arbitrary and capricious and wholly at variance with the Com- 
mission's responsibilities under the Communications Act. Price respect- 
fully suggests that the Commission utilize the opportunity presented it by 
this petition to correct the injustice which the March 29th Decision would 
occasion to applicant Price and to the public who would otherwise be the 
beneficiaries 


T/ 5 , 
— Former Chairman Doerfer had recently resigned and the vacancy on 
the Commission was not filled; Commissioner Lee was absent. 


R. 1937 
2/ 


of the new radio service Price would bring to Frederick, Maryland.— 
* * * * * 


/ ; n , ane & 
2 The apparent lack of real consideration given by the slim majority in 
its haste to quarrel with the Examiner is evidenced by the manner in which 
the Decision was put together editorially. Further Seana of this point 
e 


is found in later portions of this Petition, but a single example may be 
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cited here. In the Rulings on Exceptions to the Initial Decision", which 
are a part of the Decision, the ruling on Monocacy's Exception 35 is stated 
as: "Granted. (See ruling on Enterprise Exceptions 1-2)". (Appendix, 
p-4). There is no party in this proceeding known as "Enterprise" and the 
cited ruling is completely incomprehensible. Price just can't determine 
whether Monocacy's Exception 35 was in fact granted or whether the quoted 
line crept into the instant Decision from some other proceeding before the 
Commission. ‘Even though the inaccuracies alluded to may have been 
caused solely by inadvertence rather than by arbitrary or capricious ac- 
tion, they nevertheless show that the Commission's decision was not based 
upon the careful|consideration of the evidence which is properly to be ex- 
pected from an unbiased body of experts discharging a function so important 
from the standpoint of both the parties and the public.” Saginaw Broad- 
casting Company v. F.C.C., 96 F.2d 554, 563-4. 


* * * * 
[R. 1939] 

6. The Initial Decision pointed out that the greater need of 
Frederick, Maryland for a second local station than of Gettysburg, 
Pennsylvania for a second station (Monocacy's proposal) or for improv- 
ing the facilities of an existing Gettysburg station (WGET's proposal) 
was shown not only in the statistical superiority of the former in popula- 
tion and growth and by imbalance of other services available to the areas 
and populations involved, but also by the inadequacy of Frederick's 
existing local station and the adequacy of Gettysburg's station to serve 
the needs of the listeners and the demands of advertisers in the com- 
munities involved. In this latter respect, the Examiner made careful 
findings as to the programming of WGET in Gettysburg and of WFMD in 
Frederick, and he concluded that by reason of WGET's operation, 
coupled with the fulfillment of some needs by WHVR in nearby Hanover, 
Pennsylvania, the Gettysburg community's needs were less than 
Frederick's for the frequency here involved ¥/ 


7. foamy ne 

4 Price offered to show how and in what particulars its proposed pro- 
gramming would meet what it believed to be the presently unfulfilled needs 
in Frederick, but Monocacy, WGET and the Broadcast Bureau objected 

to such evidence. As the Examiner pointed out in the Initial Decision, 

he sustained the|objections to Price's proffer on the grounds that the 


[R. 1940] 
115 


Commission had indicated that it was satisfied that Price would program 

in the public interest and that none of the objectors ne or sought 

to challenge Price's ability to supply programs in the public interest at 
Frederick. (I.D., Fdg. 86, Concl. 22.) The specifics of Price's proposal 
were available to the Commission, but apparently not utilized in the De- 
cision, although Price had carried forward its exceptions to the Examiner's 
rulings on that subject and had renewed its offer of proof before the Com- 
mission. (Price's Exception 42.) 


[R. 1940] 


7. The Examiner pointed out that in reaching the conclusion that 
the public interest would be better served by a grant of Price's applica- 
tion than by a grant of either Monocacy's or WGET's consideration had 
been given to the fact that the two Gettysburg applicants proposed to 
operate at night while the Frederick applicant did not, but he) noted the 
limited advantages of the nighttime proposals in this case. Monocacy 
would bring a first nighttime primary service to only 561 persons, and 


WGET's change in facilities would deprive 217 persons of their only 


primary service at night while bringing such service to 1, 348 persons, 
for a net gain of a mere 1,131. This advantage of the Gettysburg ap- 
plicants (including Monocacy's further advantage of "gray area” service 
at night) did not, in the Examiner's view, overcome the demonstrated 
superior need of Frederick for the station proposed by Price, especially 
in light of the fact that neither of the Gettysburg proposals could be deemed 
to be something less than an efficient nighttime use of the frequency -- in 
Monocacy's case 57.3% of the population within its normally protected 
primary service area would not receive service, and in WGET's situation 
43.7% of such population would be excluded from service. The Examiner 
acknowledged that Monocacy and WGET were saved from the |proscription 
of Section 3.28(c), the''10% Rule," by reason of first nighttime service 
to 10.2 and 18.3 square miles, respectively included in their proposals. 
8. The Examiner recognized that the key issue in the case was 


the comparative needs of the two communities, and he summed up thus: 


* *x * * * 
(I.D., Concl. 24.) 


*x 
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[R. 1942] 
Il ERRORS IN THE DECISION 

11. The Commission's Decision contains a large number of 
errors, both in what it says and in what it omits. Any one of the errors 
is sufficient to require a modification of the ultimate conclusion and the 
entry of a proper decision granting Price's application for a new station 
at Frederick, Maryland. Before turning to a detailed list of the errors 
and the unwarranted conclusions found in the Decision, it should be noted 
that the Commission proceeded on a purely statistical basis, ignoring or 
even refusing to consider relevant and material evidence of record, in 
order to weaken the clear and convincing preference for the Price pro- 
posal for Frederick which the record otherwise requires. The Decision 
then creates theiwholly artificial concept of a "nighttime community" 
(of some 1,131 persons living in no community of actual definition or 
location) so as to justify a refusal to weigh and consider the question 
presented in this case, viz., is there a greater need in Frederick, 
Maryland, for a second, competitive, 


[R. 1943] 


local station than for a second, local, competitive station in Gettysburg 
or the improvement of the existing station's facilities in the latter com- 
munity, in light of the larger size and demonstrated growth factors of 
Frederick when|compared to Gettysburg, in light of the fact that the only 
existing Frederick station leaves unfulfilled the significant needs of 
listeners, advertisers and community groups, while the Gettysburg sta- 
tion does not soithat its community does not have unmet needs, and in 
light of the further fact that the larger community of Frederick has less 
primary service available to it than does Gettysburg, giving due con- 
sideration to the fact that the Gettysburg proposals include a markedly 
inefficient (although still permissible under the exception to the "10% 
Rule") proposal for nighttime use which would result in a first primary 
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service during that period to approximately 1,000 persons? |In other words, 
may the demonstrated needs for a second local station in the important 
community of Frederick be ignored and the application rejected so that 
the WGET application for change in facilities can be granted|because the 
latter proposal, although for a community with no unfulfilled needs, in- 
cludes an inefficient nighttime service facet which narrowly |escapes the 
strictures of Section 3.28(c) of the Rules? Price submits that the Com- 
mission cannot wish to leave the instant Decision stand as the answer to 
the questions posed. 


A. Engineering Statistics Are Not The Only Significant Facts. 
12. The Examiner's Initial Decision contained findings and con- 


clusions which showed that in addition to the statistical superiority of the 
Price proposal the other facets of "need" of the Frederick community for 
a second station outweighed such needs as Gettysburg was shown to have 
for either a second station or for a change in facilities of an|existing sta- 
tion. The Commission, however, erroneously rejected such findings and 
conclusions, and its Decision thus lacks the essentials which the Court of 
Appeals has held must be present to support a 307(b) determination. 


Star of the Plains Broadcasting Co. v. F.C.C., F.2d ; 
18 R.R. 2072. 


[R. 1944] 


Error No. 1: The statement in Conclusion 2 which intimates 
that Price sought a comparison of its proposed programming 
with that of Monocacy and WGET, and that such comparison 


would be inappropriate under Section 307(b). 


Error No. 2; The Commission's position that the fact that 
WGET is doing a good job program wise in Gettysburg while 
WFMD is not so performing in Frederick cannot be considered 
in assaying the respective needs of Gettysburg and Frederick 
for a new Station. (Decision, Conclusion 8.) 


[R. 1944] 


118 


Error No. 3: The Commission's position that the evidence of 

WFMD's programming in Frederick was adduced only under the 

contingent comparative issue between Monocacy and WGET, and 

cannot be considered under the 307(b) issue with which Price 

is concerned. (Decision, Conclusion 8.) | 

13. During the hearing, Price took the position that it was en- 
titled to show the specifics of the need for a second radio station at 
Frederick and how it would meet such need. The existing programming 
of WFMD, the only Frederick station, was in the record and Price was 
prepared to show the several existing needs which were unserved thereby 
and how Price would fill the void. To this end Price offered an exhibit 
showing how and in what respects it was geared to the needs it found 
present in Frederick. (Price Ex. VI, pp. 42-58, 63.) Similarly, Price 
took the position, based upon evidence admitted at the hearing, that WGET, 
together with Station WHVR at Hanover, Pennsylvania (approximately 12 
miles from Gettysburg) were meeting the needs of the Gettysburg and 
Adams County listeners (T. 584, 778), thus indicating that as between 
Frederick and Gettysburg there was a greater need for the Price proposal 
for the former community, than for Monocacy's or WGET's proposal for 
the latter. Price did not contend for a comparison per se of its pro- 
gramming proposal with those of Monocacy or WGET, and the Commis- 
sion's suggestion in Conclusion 2 of the Decision is unwarranted. 

14. The Commission's interpretation of the Allentown case 
(F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358) is erroneous 
in any event. In that case the Supreme Court did not say that programming 
matters have no place in a 307(b) case. The Court agreed with the Com- 
mission that a determination should first be made of which community 
has the greater need for the additional service before considering which 
applicant can best serve that community's needs, and where only 
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[R. 1945] 
one of the applicants will originate programs in and for that community 
the permit can be awarded to such applicant. However, the record before 
the Court contained not only the Allentown and Easton applicants’ pro- 
gramming and operational proposals, but also the Commission's assay 
thereof. This is clear from the Court's opinion, where it notes: 

"In appraising the evidence as to the day and night existing radio 
service of the two communities, their proposed local programs 
and their staffs, the Commission concluded that there was little 
room for choice between the communities except for the decisive 
factor of Easton's need for a competitive standard broadcast 
service that Allentown already had." (349 U.S. at 363. Under- 
scoring supplied.) 
Similarly, the Supreme Court pointed out: 
"There was substantial evidence considering the whole record 
that had to be weighed, pro and con, as to types of programs, 
evasiveness of witnesses, and the desirability of allocating an 
additional license to an applicant who already controlled other 
means of communication." (Id. at 363-4. Underscoring supplied.) 
Had all such considerations been completely unmeaningful in a 307(b) case, 
as the Commission now seems to say, the Supreme Court would scarcely 
have devoted a portion of its opinion thereto, stating that they "had to be 
weighed." 
15. The Court of Appeals for the District of Columbia has pointed 
out that engineering statistics may not always suffice as a basis for find- 
ing one community's needs for a new Station to be greater than another 


community's, but that programming evidence should be considered. Star 


of the Plains, supra. The cited errors in the March 29th Decision cannot 
be gainsaid by an answer that the Commission awarded a preference for 
Frederick on the basis of the population factor and that the other findings 
which indicated a need were merely "icings" (Decision, Conclusion 9), 
because it is just such "icings" which may give an additional) preference, 
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on the basis of need, for the proposal for one community over that for 
another. Statistics may carry a presumption of need sufficient to base 
a grant in some cases, but where there is a comparative testing of com- 
munity needs the Commission cannot ignore evidence of record which 
buttresses the superiority of needs of one community over the other. 


[R. 1946] 


16. The Commission's statement in Conclusion 8 is completely 
erroneous and at variance with pronouncements in other proceedings in- 
volving a 307(b) issue. In Conclusion 8 the Commission says that evidence 
of WFMD's programming in Frederick and WGET's programming in 
Gettysburg could not be utilized except in a comparative sense between 
Monocacy and WGET. How can the Commission square this statement 
with the recent Plainview Radio Order (18 R.R. 671, 672)? There it was 
held that: 

"the parties may introduce evidence relating to the extent that 

local needs of each community are being satisfied by local or 

nearby stations." 
Similarly, in Valley Broadcasting Co., 18 R.R. 629, the Commission 
held that evidence as to the type and character of program service avail- 
able to a community from existing stations in a nearby larger city is 
admissible under the standard 307(b) issue without need for enlargement. 

17. Clearly, then, the evidence of programming available to 
Frederick and Gettysburg was not adduced merely under the comparative 
issue, as the Commission erroneously claims in Conclusion 8, but was 
adduced under the 307(b) issue as well. Even if it be assumed, however, 
that such evidence was originally adduced under the comparative issue 
once it came into the record, the Commission could not ignore it and 
avoid making proper findings thereon, utilizing such findings for all 
appropriate conclusions. The Commission is required to consider all 
evidence, whether favorable or adverse to an applicant, Universal Camera 
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Corp. v. N.L.R.B., 340 U.S. 474, to make findings of fact based upon 
all the evidence, and then, and not until then, to base its ultimate findings 
of fact and conclusions upon such findings. Johnston Broadcasting Co. v. 


F.C.C., 175 F,2d 351, 357. 
* * 


[R. 1950] 


25. Error No. 4: The Commission arbitrarily and)improperly 
denied Price's exceptions to portions of the Initial Decision 
which concerned WFMD's programming at Frederick. (Price 


Exceptions 9-13, 20-25.) 
* * * 


[R. 1951] 


26. The Commission's cavalier treatment of the Examiner's 
findings of the needs of Frederick for a second radio station|run afoul of 
precedent. In its haste to eradicate from the decision any mention of 
evidence which might be viewed as being connected with programming so 
far as Price's proposal for Frederick was concerned, the Commission 
improperly rejected established measurements of community need. 

Error No. 5: The statement in Conclusion 8 of|the Decision 
that advertiser need is a "non-critical consideration (which) 
finds no support in Commission rule or policy" with respect 


to the question of need for a new station. 
* * * * 


[R. 1952] 


28. In assuming its erroneous position with respect to advertis- 


ers’ needs, ‘the Commission overlooked the case of Tri-State Broadcasting 


Co. v. F.C.C., 96 F.2d 564. There the Court pointed out: 
* * * * * 
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[R. 1953] 


Error No. 6: The Commission arbitrarily refused to con- 
sider evidence of record in making the unwarranted state- 
ment that the substantially higher commercialization of 
WFMD could be accounted for by a larger sales staff, lower 
rates, or even greater audience appeal of programs. 
The Commission's statement in the last sentence of Conclusion 8 of the 
Decision ignores evidence of record in favor of hypothesizing reasons for 
the high commerical time on WFMD. The record and the Initial Decision 
were clear in showing that the Examiner was not merely dealing with a 
percentage analysis figure and then suggesting what may have brought it 
about. 


[R. 1954] 


33. Error No. 7: The Commission made an unwarranted and 
unfair characterization of the Examiner's findings and con- 
clusions concerning service to Gettysburg and Adams County 
from Station WHVR, Hanover, Pa. (Decision, Conclusion 10.) 


Error No. 8: The Commission erroneously eliminated 
Significant findings from the Initia! Decision where at most 
an editorial correction would have been sufficient to meet 
any objection to such findings. (Ruling on WGET Exception 
12 and Broadcast Bureau Exception 5.) 


Error No. 9: The Commission arbitrarily and capriciously 
disregarded a stipulation entered into on the record and 

then charged the Examiner with having drawn "unsupportable" 
inferences which were based upon such stipulation. 


Error No. 10: The Commission arbitrarily refused to con- 
sider service to Gettysburg and Adams County from Station 
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WHVR in assaying the relative needs of Gettysburg and 


Frederick for the facility sought in this proceeding. 
* * * * * 


[R. 1958] 


40. The fact that WHVR's licensed community is just over the 
county line is a relevant and material fact when the location of stations 
supplying service to Adams County is being considered, especially where, 
as here, the record shows that Adams County groups do make some use 
of WHVR as a transmission facility to reach audiences in their own county. 
(T. 571-84, 778; 1.D. Fdg. 76.) In similar cases the Commission has 
held that local or nearby stations supplying service to the community 
cannot be overlooked in considering the question of need for the new 
facility. For example, see Plainview Radio, 18 R.R. 671, 8672: 
“the parties may introduce evidence relating to|the extent 
that local needs of each community are being satisfied by 
local or nearby stations." (Emphasis supplied) 


* * * * * 


[R. 1960] 


Error No. 11: The Commission improperly applied the pro- 


visions of Section 307(b) in denying the proposal for a new 
station at Frederick, Maryland and granting the proposal for 
the change of facilities of an existing Gettysburg, Pennsyl- 
vania station, and thereby rejected a fair, efficient and 
equitable demand for service at Frederick, Maryland so as 
to give Gettysburg, Pennsylvania an unfair, inefficient and 
inequitable assignment. 
Price's proposal would bring a second local service to Frederick, Maryland, 
a community which even the Commission was forced to admit had "im- 
pressive population, commercial and growth statistics" (Conclusion 14), 
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and which, as shown by the record in this proceeding, has a definite and 
apparent need fora second station in light of the existing station's inability 
to meet all the needs for radio service there present. On the other hand, 
the community which WGET's proposal would serve is considerably smaller 
in population and lacks any indication of significant growth or commercial 
importance. Gettysburg was not shown to have a need for new service in 
light of its small size and of the fact that WGET with its existing facilities 
has been able to meet such needs as may be present. The Commission's 
determination to prefer WGET's proposal to the exclusion of a new station 
at Frederick, Maryland, cannot be squared with the requirements of 
Section 307(b) that the distribution of licenses shall be made on a basis 
which is fair, efficient and equitable to the several communities and states. 

44. Thestates and communities" contemplated by Section 307 (b) 
which are involved in this proceeding are Frederick, Maryland and Gettys- 
burg, Pennsylvania. Each of the two communities presently has one radio 
station. The record convincingly demonstrates that Frederick is larger 
and more important from a business and commercial point of view, and 
has grown and is growing at a considerably faster rate than Gettysburg, 
Pennsylvania. Statistics, however, do not tell the whole story, even though 
the Commission would apparently prefer to base its Decision on that point 
alone. There are substantial needs in 


7 ; . 

a The Commission recognized the fact that Gettysburg did not need ad- 
ditional radio service for as between the Monocacy proposal for a second 
station and WGET's proposal to maintain the single station there, albeit 
with different facilities, the Commission chose the latter. 
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Frederick for another radio service, while there are none in Gettysburg. 
In the latter community the single station is able to meet the few needs there 
present, while in Frederick the size of the population, the greater and more 
varied interests of the community, and the greater tempo of business and 
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commercial life generate needs for radio service which the single station 
just can't fulfill. The only fair and equitable decision which could be made, 
and the only result giving rise to a more efficient use of scarce radio 
facilities, would be to allocate the contested frequency to Frederick, Mary- 
_ land. The Commission's Decision, however, goes the other) way and 
erroneously permits the frequency to be used at Gettysburg,| Pennsylvania 
by the station which already has facilities for serving that community. 
Price submits that the Commission simply didn't give full consideration 
to the requirements of Section 307(b). The March 29th Decision must now 
be reconsidered and the frequency assigned to Frederick, Maryland. 

45. Error No. 12: The Commission arbitrarily and improperly 
rejected Price's proposal for Frederick, Maryland by 
applying a standard of comparison not contemplated by the 
issues, in failing to compare Price's proposal jwith WGET 
under all the criteria of Section 307(b), but considering Price 
only against the combined results of the two Gettysburg 
proposals. 


* 


[R. 1962] 


Error No. 13: The Commission improperly created the new 


concept of a "nighttime community" so as to defeat the 

meritorious proposal for a second local radio service for 

Frederick, Maryland. 
The March 29th Decision created the new concept of a "nighttime com- 
munity" in order to paint a layer of justification over the erroneous con- 
clusion that WGET's proposal should be preferred over Price's. Section 
307 (b) of the 
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Communications Act, under which the Decision was made, does not refer 
to nighttime” and "daytime" states and communities; the pertinent pro- 
vision speaks only of "states and communities."" The Commission's 
creation and use of this specious concept of "nighttime community" in the 
March 29th Decision effectually placed Price in default and precluded a 
full consideration of its proposal and of the needs of Frederick, Maryland 
for the radio service here sought. That such was the effective result is 
clear from Conclusion 14, where the Commission said that "there is no 
community with which to compare Gettysburg at night" and then proceeded 
to consider the two Gettysburg applications, dismissing Price's Frederick 
proposal from further consideration. 

48. It must be remembered that the Decision preferred WGET 
over Price; preferred to give the existing station in Gettysburg the fre- 
quency rather than assign it to Frederick to meet the critical needs and to 
Supply the recognized benefits there. The Gettysburg "nighttime com- 
munity" which the Commission used as the determinative factor, is not 
getting anything that it doesn't already have, viz., service from woET.®/ 
Frederick, however, as a community, is being deprived of the choice of 
local service, of the second local transmission facility, and of an oppor- 
tunity for having its presently unmet needs served, albeit the instant pro- 
posal is for daytime only. The Communications Act cannot be read as 
saying that a meritorious proposal which clearly would serve pressing 
needs and be more fair and equitable overall to the communities involved can 
be granted because there is no "nighttime community" (whatever that is.) 
However much the question of unlimited time vs. daytime use of a fre- 
quency may be considered under the efficiency label, the "fair and equit- 


able" standards cannot be read out of Section 307(b). 
* * * * 


Sai =a ee 
8 The Gettysburg "daytime community" similarly gets nothing new. 
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[R. 1964] 


* * * * * 


50. Error No. 14: The Commission arbitrarily ignored evidence 


of record concerning nighttime use of 1320 ke at Frederick, 
Maryland and improperly suggested that Price would not 
propose a nighttime service. 
During the hearing Price testified that the application for Frederick did 
not propose unlimited time, but daytime only, because there jwould have 
been a violation of the 10% rule with respect to nighttime service. (T.632-3). 
When the Commission adopted the rule (Section 3.28(c)), it stated that the 
provision was set forth as a rigid standard so that "interested parties may 
proceed with certainty." (10 R.R. 1599.) Price took the Commission at 
its word, and did not propose nighttime use of 1320 kc because the inter- 
ference to (not from) such operation would exceed that specified by the 
Commission in Section 3. 28(c). In spite of this record evidence the Com- 
mission's Decision intimates that there was something basically disqualify - 
ing in the proposal for Frederick under consideration here and that it was 
not aware of the reasons for the absence of nighttime hours in Price's 
application. (Conclusion 13.) 
51. In Conclusion 13 the Commission stated: 
"Price, however, does not or cannot (because of inability to 
comply with Section 3. 28(c) -- the so-called 10% rule) propose 
a nighttime service, and the effect is that there |is no com- 
munity with which to compare Gettysburg at night." 
In effect, the Commission penalized Price, and the Frederick community, 
because the applicant accepted the Commission's statements in the 10% 
rule that nighttime service would not be authorized if interference to such 
service from other 


[R. 1965] 


stations would affect populations between the normally protected contour 
and the interference-free contour which were more than 10% of the 
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population in the former contour. The Commission also indicated that it 
was disqualifying Price from further consideration because it may be that 
Frederick has even greater nighttime needs than Gettysburg, which Price 
wouldn't meet. (Conclusion 13.) Such treatment of the Price proposal for 
Frederick infects the Decision with error, which must be removed upon 
reconsideration. 

52. There is attached hereto, and made a part hereof, the 
affidavit of Howard T. Head, a consulting radio engineer whose qualifica- 
tions have been established in this and other proceedings before the Com- 
mission. The affidavit states that studies have been made of the technical 
feasibility of nighttime operation on 1320 kc at Frederick, Maryland, and 
that with a directional antenna Price could operate at nighttime without 
causing any objectionable interference to any other stations or to pending 
applications. With the transmitter located at Price's proposed site, the 
nighttime interference-free contour would include all of the city of 
Frederick and interference-free nighttime service could thus be provided 
to the community and immediately surrounding area. The 10% rule 
limitations would, however, be exceeded with respect to interference 
received between the interference-free and normally protected contours. 

53. The affidavit shows that the only existing primary nighttime 
service in Frederick is provided by Station WFMD, iand that a nighttime 
operation by Price on 1320 kc would thus serve what is now a gray area. 
Frederick, which would receive a second primary nighttime service by 


such operation, had a 1950 population of 18,142, and, as the record in 


this proceeding shows, its current population has been estimated as 
23,000. (.D. Fdg. 3.) 

54. There is also attached hereto, and made a part hereof, the 
affidavit of Ralph L. Price, President of The Price Broadcasters, Inc., 
wherein he represents and agrees that when the within petition for re- 
consideration is 
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granted and the Decision is modified to grant the Price application, The 


Price Broadcasters, Inc. will immediately file for full time operation on 


the frequency at Frederick, Maryland. From Mr. Head's an 
affidavits, it is clear that the testimony of record concerning) 


d Mr. Price's 


the reason 


for not including a nighttime proposal in the captioned application was 


true and correct, and that the daytime-only proposal was not 


made from 


a desire to avoid serving the "nighttime community" of Frederick, but 


from a respect for the Commission's pronouncements concer 
rule. 


ning the 10% 


55. The Commission's statement in Conclusion 13 that Price 


could not propose a nighttime service, assumes a material fact which the 


applicant has the right to controvert. Section 7(d), Administrative Pro- 


cedure Act. 
affidavits should be considered by the Commission pursuant t 
visions of the Administrative Procedure Act, Section 405 of t 
cations Act, and Section 1.191 of the Commission's Rules. I 


Upon reconsideration of the March 29th Decision the annexed 


o the pro- 
he Communi- 
f the Com- 


mission does not reverse the March 29th Decision and reinstate the 


Examiner's Decision which granted Price's application, then 


the record 


should be reopened and a further proceeding held, with an opportunity for 


Price to amend its application to include nighttime use of the 


frequency. 


In this way the Commission may have evidence of the Frederick "night- 


time community" to compare with the Gettysburg "nighttime community." 


Such course is required in light of the prejudicial errors of the Decision 


if the same is not otherwise reversed. 
56. Error No. 15: The Commission arbitrarily and 
refused to consider the question of efficiency of 


erroneously 
WGET's 


proposal, and denied a choice of local service to Frederick, 


Maryland without a consideration of the inefficient aspects 


of the Gettysburg proposal which was preferred} 


Throughout this proceeding, by testimony, proposed findings; argument 
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and exception, the three competitors explored the question of efficient 
use of the frequency, compliance with the 10% standard, and importance, 
or lack thereof, 


[R. 1967] 


of nighttime operation. In the Initial Decision the Examiner properly made 
findings on the points of differences thus raised by the applicants. Johnston 
Broadcasting Co. v. F.C.C. 175 F.2d, 351, 352. In Finding 46 he found 
that the population within WGET's normally protected nighttime contour 
was 16,454, but that 7,778, or 43.7% thereof, would not in fact obtain 
such service because of interference from other operations. WGET's 
interference-free contour, within which only 9, 276 persons resided, was 
the 16 mv/m, as contrasted with the normally protected contour for that 
class station of 4mv/m. The Examiner pointed out that WGET's night- 
time proposal far exceeded the 10% limitation specified in Rule 3. 28(c), 
and that it was saved from denial for lack of compliance with Commission 
requirements by ability to come within an exception to Rule 3. 28(c), viz., 
first nighttime service to an area which is 25 percent or more of the total 
nighttime primary service area. In WGET's case, the area by which it 
managed to escape the bar of Section 3. 28(c) is 15.9 square miles. The 
Examiner correctly concluded that the nighttime operation of WGET was 
not efficient in that it would not serve 43.7% of the population within its 
normally protected nighttime contour, although denial of the application 
on that ground was not required by the 10% rule in view of the applicant's 
ability to come within an exception thereto, (I.D. Conclusion 9), and that 
the lack of efficiency should be considered in the 307(b) assay of the con- 
flicting proposals required in this proceeding. (I.D. Conclusion 13.) 

57. The Commission erroneously and improperly granted ex- 
ceptions of WGET and struck all findings and conclusions from the Initial 
Decision concerning the extensive interference to WGET's proposed 
nighttime operation which would bar the proposal except for the applicant's 


[R. 1971] 
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ability to come within the exception to the 10% rule. (Rulings on Excep- 
tions, rulings on WGET's Exceptions 22-29; Conclusion 13.) The Com- 
mission admitted that a proposal which would serve slightly more than 
half (WGET, 56.3%), or less than half (Monocacy 42.7%) of the popula- 
tions within the normally protected contour was obviously less efficient 
than one which served a greater percentage. (Conclusion 13.) The 
Commission's action is puzzling, to say the least! Although! admitting that 


[R. 1968] 


the inability of WGET to serve more than 56. 3% of the population at 

night indicated that the proposal was less efficient than one which would 
serve 75% (to use the Commission's own figure), the Decision says that 

the question of efficiency was improperly considered by the Examiner and 
would not be considered by the Commission. Price submits|that Con- 
clusion 13 is so erroneous that it must be removed upon reconsideration 
and the Commission must reinstate the Examiner's findings and conclusions 


concerning the inefficient aspects of WGET's proposal. 
* * * * 


[R. 1969] 
60. Error No. 16: The Commission erroneously and improperly 
made a finding of need in an undefined area without evidence 
thereof, and then improperly applied the standards of Sec- 
tion 307(b) to conclude that the undefined area needs out- 


weighed the community needs of Frederick. 
* * * * 


[R. 1971] 
63. That white area service is not all-controlling has been 
established by the Commission and affirmed by the Court of Appeals. 


Vidalia Broadcasting Co., 8R.R. 1; Gillespie Broadcasting Co. (KNAF), 
15 R.R. 878. In the latter case the Commission granted an application 
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of the only station in Fredericksburg, Texas to change facilities, even 
though it would result in loss of the only nighttime service to the com- 
munity of 3,854 persons and create a further white area of 400 persons 
in nearby rural areas. The Commission said: 
"We concluded, prior to designating the Gillespie application 
for hearing, that the fact that a grant of the application would 
mean a loss of nighttime service to Fredericksburg was not a 
possible basis for denial of the application . . ." (Id., at 880.) 
This result was affirmed by the Court of Appeals, sub nomine. Red River 
Valley Broadcasting Corp. v. F.C.C., sso F.2d_s, 19 R.R. 2028. 


The Commission 
. 3 


[R. 1972] 


has held that an increase in daytime service outweighs the loss of an only 
nighttime primary service, even when the white area so created at night 
involved a population of 5,000 persons. In Vidalia Broadcasting Co., 

8 R.R. 1 (cited with approval by the Court of Appeals in Red River Valley 
Broadcasting Corp. v. F.C.C., —sSF.2d__——s, 19 R.R. 2028, 2030 FN4), 
the Commission authorized the only station in Vidalia, Georgia to change 
from full time to daytime-only operation, even though this would result 

in the loss of the only nighttime primary service to 5,000 persons, and 
even though the city did not receive any other primary service at night, 
because the change would result in a more efficient use of the frequency 
during daytime and bring daytime service to additional persons. If the 


removal of a sole nighttime service and the creation of a substantial white 


area at night is in the public interest, it is impossible for the Commission 
to justify its position in the instant case, that eliminating a white area of 
considerably less size is so important that the admitted and acknowledged 
preferences for Price's proposal in every other respect are of no avail. 
The March 29th Decision must be reconsidered and reversed. 
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64. Error No. 17: The Commission improperly assumed that 
an award to WGET would permit the use of its present 
facilities in Gettysburg and thus erroneously failed to give 
proper decisional weight to the fact that a grant to Price 
would mean an additional radio station on the air, while a 
grant of WGET's proposal would not. 

WGET is already operating unlimited time at Gettysburg. A grant of its 
application would not change the number of stations in Gettysburg or the 
total number of radio stations on the air, for the WGET proposal is mere- 


ly to change facilities. Price's application, on the other hand, proposes 
a new Station at Frederick, Maryland, and a grant of its proposal would 


mean a second Station for that community. The radio spectrum would be 
enriched by an additional operating assignment. The Commission refused 
to consider this issue, although Section 307(b) of the Communications Act 
states that effective utilization of the radio frequencies should be con- 
sidered. However, the Commission permitted itself to be influenced by 

a presumption that a grant to WGET would not result 


[R. 1973] 


in inefficiency because '"'an award to WGET would free its present fre- 

quency -- 1450 kc -- for possible future assignment either in Gettysburg 

or in another community having even greater need." (Decision, Footnote 2.) 
65. It cannot be said that the Commission's stated idea on this 

issue did not infect its consideration of all three applicants under the 

307(b) issue. Although Footnote 2 is editorially placed in the portion of 

the Decision wherein the WGET-Monocacy comparison is discussed, it 

is clear that the Commission considered the Valdosta principle with re- 

spect to overall preference for WGET under the Section 307(b) issue, 

including the preference over Price. This was made clear at the oral 

argument held on January 21, 1960. For example: 
“Commissioner Bartley: Are you leaving 307(b)? 

“Mr. Southmayd: Yes, I was about to. 
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"Commissioner Bartley: In making that consideration should the 
Commission take into account the fact that a grant to WGET would 
vacate the frequency? 

"Mr. Southmayd: WGET has so argued. ***" (T. 795.) 

Similarly, at T.|811, and at 826-A, the question was considered. 
"Commissioner Bartley: I have one question. In considering 
307(b), is the fact that if the Times were granted the service it would 
vacate another frequency, an essential part of the consideration? 

"Mr. Schildhause: Since we have cited Valdosta as precedent, 
it must be, sir. ***"' | (T. 826-A.) 

And at T. 836, the question was propounded to Price's counsel. : 

66. It was admitted by the Broadcast Bureau that the record in 
this proceeding contained no evidence which the Commission could utilize 
to make a judgment one way or another on the question of the effect of a 
grant to WGET in releasing a frequency for use by another applicant at 
Gettysburg, or elsewhere. (T. 826-B.) Yet the Commission assumed 
the material fact that the vacated frequency could be used in Gettysburg, 
and awarded the frequency here sought to WGET, denying Price's ap- 
plication for its use at Frederick. In this situation Price requests the 
opportunity, pursuant to Section 7(d) of the Administrative Procedure 
Act, to show the'contrary of the material fact assumed by the Commis- 
sion not appearing in the evidence in the record. 


[R. 1974] 
67. The affidavit of Price's consulting engineer, which is 


attached hereto and made a part hereof, shows that the Commission's 
assumption was erroneous. The engineer's study shows that WGET's 
present frequency, 1450 kc, could not be used at Gettysburg without in- 
terference to two existing stations (WGCB, 1440 kc, Red Lion, Pa., and 
WCMB, 1460 kc,) Harrisburg, Pa.) except by restricting the antenna 
effective field at|Gettysburg to the minimum required for a Class IV sta- 
tion, and that even this measure would still leave a critical problem of 
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site selection 2_/ The study also points out that WCMB has pending an 
application to change the daytime operation from directional to non- 

directional, which would not protect 1450 ke at Gettysburg. | As the en- 
gineer points out: 

"This would make the use of 1450 ke at Gettysburg |or the sur- 

rounding area impractical because of severe mutual interference 

between WCMB operating with 5 kw non-directionally on 1460 kc 
and a station operating on 1450 kc in the Gettysburg area." 

68. The affidavit also shows that the requirement for avoiding 
interference to the non-directional operation of WCMB would not permit 
the use of 1450 kc with 250 watts power in any part of Adams County ex- 
cept in a small area (20 sq. mi.) in the extreme southwestern corner 
thereof where there are no communities to which the facility could be 
licensed. Beyond a troubling doubt the Commission must eradicate the 
erroneous material assumed by it and turn to a fresh consideration and 
determination of the 307(b) issue in this case. If the Commission is 
unwilling to accept the instant showing of the contrary of the material 
fact, then the record should be reopened and a further hearing on the 
question held. 


— WGET's 1450 kc site would not be available. Whether another site 


at which the frequency could be used is available is certainly questionable. 


[R. 1975] 


69. Error No. 18: The Commission improperly and erroneously 
deleted findings and failed to consider material evidence 
concerning the filing of the Gettysburg applications, and 
erroneously failed to conclude that there was no real demand 
for 1320 kc at Gettysburg, but that the applications therefor 
were based on desires of the two applicants to protect their 
existing operations from competition -- Monocacy to main- 
tain a monopoly status with WFMD at Frederick, Maryland, 
and WGET to maintain a monopoly at Gettysburg. 
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During the hearing it was brought out that Monocacy's application for 

1320 ke at Gettysburg followed the filing of two applications for that fre- 
quency in the Frederick area which would serve Frederick and thus com- 
pete with Monocacy's monopoly station there. Similarly, it was shown 
that WGET's application for the frequency, which was mutually exclusive 
with Monocacy's for Gettysburg, was triggered by the latter. Detailed 
findings based upon the record were submitted by Price in its Proposed 
Findings and Conclusions filed on March 30, 1959. The Examiner set out 
in Findings 13 and 40 of his Initial Decision some of the pertinent dates 
and considerations of the filings of the Monocacy and WGET applications 
and amendments,| and of the other applications which the record showed 
(IT. 655-6, 662, 692, 528, 530) triggered the instant Gettysburg proposals. 
The Commission however deleted these findings and refused to consider 
the additional evidence which Price had committed to its attention by way 
of exceptions. (Rulings on Exceptions, p.3 (ruling on Monocacy exceptions 
6, 17), p. 5 (ruling on Price's exceptions 5-6, 31-33, 39.)) This action 
and the refusal of the Commission to consider the pertinent evidence was 


erroneous and the Decision must be reversed. 
ak * a 


[R. 1977] 


C. Further Errors of The Commission. 
75. Error No. 19: The Commission made no ruling on Price's 
Exception No. 42. 


Section 8(d) of the Administrative Procedure Act requires that "The record 


show the ruling upon each such finding, conclusion, or exception presented." 
The March 29th Decision does not, however, indicate any ruling on Price's 
Exception 42. In this respect the Decision is clearly in error and must be 
reconsidered. Radio Station KFH Co. vy. F.C.C. 247 F.2d 570, 15 R.R. 
2063. 
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[R. 1979] 


79. Error No. 22: Even though all the errors in the Decision 
may not have been caused by arbitrary or capricious action, 
reconsideration and elimination of them is required. 

The Commission deleted whole paragraphs of the Examiner's findings, 
portions of some, and modified still others, and substituted a whole new 
set of conclusions for those in the Examiner's Initial Decision. Such 
modifications, revisions, 


[R. 1980] 


and eliminations were accomplished simply by granting, and then some- 
times merely "in substance", the exceptions of WGET, Monocacy, Price, 
and the Broadcast Bureau. The net effect is that the Commission's 
"Final Decision" is scattered through the Initial Decision, the Decision of 
March 29, 1960, the Rulings on Exceptions set out in a separate appendix 
to the Decision, the Exceptions of WGET, the Exceptions of Monocacy, 
the Exceptions of the Broadcast Bureau, and the Exceptions of Price. To 
say that a final decision in such form is unwieldly is an understatement. 
Neither the parties, the Commission, nor a court, upon review would be 
in a position to determine the actual content of such final decision with 


assured accuracy, 12/ and certainly not without referencing, cross- 
referencing, checking and cross-checking, back and forth, |among the 
seven documents. Price does not contend that a party can |dictate the 
form that a final decision may take, but it does submit that/ where the 
Commission deletes relevant and material findings of fact relied upon by 
the Examiner, rejects all his conclusions, and then reaches a different 
ultimate conclusion from the Examiner, that the parties should not have 


to speculate just what findings the Commission relied upon or what the 
Commission found wrong with those parts of the Examiner's conclusions 
which were not the subject of an exception. The statement that upon re- 
view of the Examiner's Conclusions the Commission "feels |that the 
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necessary changes warrant the substitution of an entirely new set of con- 
clusions" is certainly not adequate. Even upon an exception, such a ruling 
would be improper. Radio Station KFH Co. v. F.C.C., supra. 

80. The improper form of the final decision, and some of the 
errors in the Decision noted in this petition for reconsideration and other 
relief, may have resulted from inadvertence rather than by arbitrary and 
capricious action on the part of the Commission. Nevertheless, recon- 
sideration would be required to cure such errors. Inaccuracies indicate 
a lack of careful consideration, to which an applicant is entitled. Saginaw 
Broadcasting Co. v. F.C.C., 96 F.2d 554, 563-4. Careful and proper 
consideration is important from the standpoint of the parties. 


7 — - 
2 See Footnote 2, supra, for an example of the difficulties in this 


connection. 


[R. 1981] 


and the public. The evidence of a lack thereof in the March 29th Decision 
requires that reconsideration should now be given to this case and the 
correct judgment entered to grant Price's proposal for Frederick, Maryland. 

WHEREFORE, having shown that the Decision released on 
March 29, 1960 is improper and erroneous, and the premises being con- 
sidered, The Price Broadcasters, Inc. respectfully requests that: 

(a) That said Decision be reconsidered and set aside, and 

(b) The Commission adopt a revised decision granting the ap- 
plication of The Price Broadcasters, Inc., and denying the other two 
mutually exclusive proposals; or, in the alternative, that 

(c) Oral argument before the Commission be ordered on this 
petition, and thereafter a new decision be adopted granting the petitioner's 
application; or 

(d) That the record be opened to receive and consider the evidence 
proffered herein to prove the contrary of a material fact assumed by the 
Commission in making the decision of March 29, 1960, and to consider 
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the other evidence proffered hereby which will be material and relevant 
to a proper disposition of this case, and that further proceedings then be 
held and a new decision adopted granting petitioner's application; and 

(e) That the petitioner be granted such other and further relief 


as may be appropriate or necessary. 
* * * 


[R. 1982] 
AFFIDAVIT 


CITY OF WASHINGTON  ) 

DISTRICT OF COLUMBIA } 
Howard T. Head, being first duly sworn, upon oath| deposes and 

Says that he is a consulting radio engineer, a partner in the firm of 

A. D. Ring & Associates, with offices at 1710 H Street, N. W., Washing- 

ton, D. C. He is a registered professional engineer (Reg. No. 2521) in 

the District of Columbia. His qualifications as an engineer are a matter 


of record with the Federal Communications Commission. 
The frim of A. D. Ring & Associates has been retained by the 

Price Broadcasters, Inc., applicant in Docket No. 12479 (BP-11759), to 

make engineering studies in support of a petition for reconsideration of 


the Commission's action denying this application. 
The Commission proposes to authorize WGET, Gettysburg, 
Pennsylvania, now operating on 1450 kc, to change frequency to 1320 kc. 
Studies have been made to determine whether 1450 kc, now used by WGET, 
would be available for reassignment at Gettysburg assuming WGET to 
change frequency. 
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[R. 1983] 


These studies reveal that Station WGET as presently operating 
with 250 watts power on 1450 kc at Gettysburg already causes interference 
to at least two stations on the adjacent channels. Station WGCB, operat- 
ing on 1440 kc at Red Lion, Pennsylvania, with a power of 1 kw, daytime 
only, at a distance of 34.5 miles, receives some interference, and Sta- 
tion WCMB, Harrisburg, Pennsylvania, operating on 1460 kc with a 
power of 5 kw-U DA-2 at a distance of 33.5 miles, also receives some 
interference. These studies show that only by restricting the antenna 
effective field at Gettysburg to the minimum required value for a Class 
IV station (75 mv/m) and by careful attention to site selection could the 
interference to these two stations be avoided. 

The studies of possible interference to WGCB and WCMB were 
made using the Proof of Performance field strength measurements on 
WCMB. These measurements show the soil conductivity in the Harris- 
burg area to be generally higher than indicated by the Commission's map. 
In the Gettysburg and Red Lion areas, field strength measurements were 
not available, and studies of interference were based on the soil con- 
ductivity map. 

WCMB has pending an application (BP-13006) to change the day- 
time mode of operation from directional to non-directional on 1460 kc. 
The present WCMB daytime 


[R. 1984] 


directional antenna pattern is intended to protect WGET, but non-direc- 


tional operation would place the WCMB 0.5 mv/m contour past Gettys- 
burg. This would make the use of 1450 kc at Gettysburg or the surround- 
ing area impractical because of severe mutual interference between WCMB 
operating with 5 kw non-directionally on 1460 kc and a station operating 
on 1450 kc in the Gettysburg area. 

The requirement for avoiding interference to the non-directional 
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operation of WCMB would not permit the use of 1450 kc with 250 watts 
power in any of Adams County, Pennsylvania, except in an area of approxi- 
mately 20 square miles in the extreme southwestern corner of the county. 
There are no incorporated communities in this 20 square mile area. 


The Price Broadcasters, Inc., propose operation at Frederick, 
Maryland, on 1320 ke with a power of 1 kw, daytime only. Studies have 
been made of the technical feasibility of nighttime operation on the fre- 


quency, assuming operation in the immediate vicinity of the transmitter 
site proposed by the Price Broadcasters, Inc. 
These studies indicate that a four-tower directional antenna sys- 
tem can be designed for 1 kw night operation which would avoid causing 
any objectionable interference at night to any other stations or pending 


[R. 1985] 


applications on 1320 kc. The nighttime interference-free contour for such 
operation, assuming the transmitter to be located at the presently proposed 
transmitter site, would include all of the city of Frederick, and, although 
Rule 3. 28(c) would be violated, such operation would permit interference- 
free nighttime service to be provided to Frederick and the immediately 
surrounding area. 
At the present time, the only primary nighttime service in 
Frederick is that provided by Station WFMD, operating on 930 ke witha 
power of 5 kw. Thus it would be possible to provide a second nighttime 
primary service to what is now a "gray area." The 1950 population of 
Frederick, which would receive a second primary service by such opera- 
tion, was 18,142. 
Affiant states that the calculations in this report were made by 
him personally or under his direction and that all facts contained herein 
are true of his own knowledge except where stated to be on information or 
belief, and as to those facts, he believes them to be true. 
/s/ Howard T. Head, Affiant 


[Jurat 26th day of April, 1960] 
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AFFIDAVIT 


CITY OF WASHINGTON 


DISTRICT OF COLUMBIA ) = 

The affiant, Ralph L. Price, hereby states that he is President 
of The Price Broadcasters, Inc., and together with his wife, Vivian T. 
Price, owns 100% of the stock of The Price Broadcasters, Inc. Vivian 
T. Price is the daughter of A. V. Tidmore, who owns and operates 
Station WPPA, Pottsville, Pennsylvania, and WSBB, New Smyrna Beach, 
Florida. Both Mr. and Mrs. Price have been employed by A. V. Tidmore 
is his broadcast operations, and together they have over 25 years of 
combined broadcasting experience. Mr. and Mrs. Price maintain their 
residence in Frederick, Maryland, and if their application is granted 
Mr. Price will devote his full time to the operation of the station as 
general manager and commercial manager, and Mrs. Price will serve as 
program director and women's director. Mrs. Price has attended public 
schools in Frederick and is a graduate of the Frederick High School. 

The Petition for Reconsideration, which this Affidavit accompan- 
ies, sets out that full time operation on 1320 ke at Frederick is feasible, 
subject, of course, to the violation of the 10% rule. Affiant states that if 
the Petition for Reconsideration is granted and the application of The Price 
Broadcasters, Inc. is likewise granted, The Price Broadcasters, Inc., 
immediately following such action by the Commission, will file an applica- 
tion for full time operation on 1320 kc, at Frederick, Maryland. 

/s/ Ralph L. Price 
[Jurat 25th day of April, 1960] 
[Certif. of Service] 
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[Filed June 3, 1960] 
[2029] 


REPLY OF THE PRICE BROADCASTERS, INC. 
O THE 
OPPOSITIONS TO AND COMMENTS ON PETITION 
FOR RECONSIDERATION 


THE PRICE BROADCASTERS, INC., by its attorneys, files this 
Reply to (a) the Opposition To Petition For Reconsideration filed by The 
Times and News Publishing Company (WGET); (b) the Reply To Price 
Petition For Reconsideration filed by The Monocacy Broadcasting Com- 
pany (WFMD); and (c) the Comment By Broadcast Bureau On Petition 
For Reconsideration// all directed to the petition heretofore filed by 


Price which seeks reconsideration of and other relief with respect to 
the Decision of March 29, 1960. Price submits that oppositions and 
comments of the other parties nowise controvert the necessity for re- 
consideration heretofore demonstrated by Price and that the petition of 
Price must be granted. In support of this Reply, Price shows the follow- 
ing: 
I RESUME 

A. Price's Position 

1. Price has shown that the Commission's Decision of March 29th 
is the result of misdirected administrative effort, misinterpretation of 
the requirements of Section 307(b) of the Communications Act, a lack of 
understanding of the | 


1/ Although variously titled and filed at different times, each pleading 
appears to be an "Opposition" within the contemplation of Rule 1.13 to 
which Price might properly file a Reply. By Order released May 10, 
1960 the time within which oppositions might be filed was extended to 
May 23, 1960, and this Reply is being filed within the time period there- 
for computed from the latest date on which an opposition was filed. Rule 


1.18; Gillespie Broadcasting Co., 26 F.C.C. 1, 2. 


[2030] 
evidence of record in this proceeding, and an arbitrary desire to reverse 
the Examiner's Initial Decision. Price, who seeks a new station on 1320 kc 


[2030] 
144 


at Frederick, Maryland to serve the unfulfilled needs for radio service 
of that community, is convinced that the Decision which denies its propo- 
sal in order to permit a change in facilities for WGET at Gettysburg - a 
community with no demonstrated unfulfilled needs - must be reversed 
upon reconsideration. The reasons and basis for this conviction are de- 
tailed in Price's Petition For Reconsideration. 
B. The Basic Error Of The Commission 

2. Price has shown that the only proper, reasonable and fair de- 
cision which the record in this proceeding will support is the determin- 
ation that the needs of Frederick for the second station proposed by Price 
far outweigh the/needs of Gettysburg for a second station or for a change 
in the facilities of the station in that community which is already supply- 
ing such radio needs as may be present. The last part of the proposition 
flows both from the evidence of record and from a recognition of the 
principle that if'an existing station is sufficiently meeting a community's 
desires as to indicate that a second station is not necessary it cannot 
be said that the community's needs are so unfulfilled as to require the 
change in facilities of the existing station which would have the concomitant 
effect of precluding the establishment of a station in another community 
where there are definite needs for a new service. The Commission de- 
cided that Gettysburg and Adams County did not have unfulfilled radio needs, 
and denied Monocacy's application. Having made that determination, the 


Commission cannot properly say that Gettysburg's and Adams County's 


needs, fully meti by the existing station, outweigh the unfilled and unmet 
needs of Frederick and Frederick County. The Commission's failure to 


consider the proposition has been fully demonstrated by Price in the Peti- 


tion For Reconsideration. 
* * * * * 


[2031] 


C. WGET Supports Price's Exegesis 
5. WGET has indicated that it supports Price's exegesis of the 


ee [2042] 
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record made in this proceeding. In the "Opposition To (Monocacy's) Peti- 
tion For Rehearing" filed by WGET, said party admits ''that|/ there is no 
evidence in the record to support a conclusion that there is a need for a 
second station in Gettysburg." (Opposition, Par. 3). If there is no evi- 
dence of a need for a second station, it is a fortiori apparent that all the 


radio needs of the community are being met by the existing station as 


presently operating. Since this is so, there can be no such compelling 
needs for the use of 1320 kc there as to require a grant of the proposal 
for that use when such grant forecloses and precludes the use of the fre- 
quency at Frederick, Maryland, where there are very compelling needs 
for a new station. Having supported the premise of Price's |\demonstra- 
tion it is mere sophistry on the part of WGET to attempt to gainsay the 


conclusion flowing therefrom. 
* * 


[2042] 

F. The Blocking Aspects of Monocacy's and WGET's Applications. 

28. The Broadcast Bureau has either failed to review|/the record 
in this case or it prefers to cast a blind eye thereon, for it offers the 
wholly untenable contention that the only evidence of the "blocking" as- 
pects of both Monocacy's and WGET's applications is ee in- 
ferences. . . drawn from the order in which the applications /were filed". 
(Comment, Par. 4). The record shows considerably more. [Price demon- 
strated in the Petition For Reconsideration (Par. 69-74) the|/specific evi- 
dence which indicated that Monocacy, which had a monopoly at Frederick 
(Station WFMD), filed for 1320 kc when it learned that an application had 
been filed for a new station on that frequency which would compete with 
WFMD. Monocacy specified Gettysburg for its 1320 kc proposal, and 
thereupon WGET, the only station in Gettysburg, applied to change the 
facilities of its station to that frequency, thus putting itself in conflict 


with Monocacy's proposal. 
*x * 
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29. During the hearing a witness for Monocacy admitted that 
Monocacy's considerations forthe Gettysburg proposal commenced after 
the attention of the Board of Directors had been brought to the Musical 
Heights and Braddock Heights applications on 1320:kc for a new station 
which would compete, with WFMD. (T. 655-6, 689). The Monocacy wit- 
ness admitted that "it was self-evident at the time we filed for 1320 kc 
two applications were on file and it indicated a hearing” (T.662); that no 
studies had been undertaken by Monocacy to determine whether it could 
establish another station prior to the time the Board of Directors learned 
of the Braddock iHeights applications. (T. 692). The witness avoided ad- 
mitting that the filing of the two applications in the Frederick area gave 
rise to Monocacy's interest in 1320 kc, stating that Mr. Leonard, the 
president of Monocacy who did not appear or testify , would know more 
definitely. (T. 692). The Monocacy application was filed on May 28, 1957. 
(T. 661). 

30. The Monocacy witness testified that the original proposal for 
1320 ke was for daytime only because reports brought back to the appli- 
cant's Board of Directors were to the effect that a more extensive pro- 


posal would not be justified, including economic considerations, (T. 659- 


60). However, on November 5, 1957 an amendment specifying unlimited 
time was filed. 

31. WGET, the only station in Gettysburg, learned from an AP dis- 
patch of the filing of Monocacy's application for that community. (T. 528). 
Thereupon, WGET engaged counsel and prepared an application for the 
frequency, (T. 528), the same being filed on November 5, 1957. 

32. The evidence of record clearly indicates that both the Monocacy 
and WGET proposals arose from a consideration other than a belief that 
there was a need for the service in Gettysburg. Monocacy filed for 1320 
ke to block the establishment of a new station on that frequency in Fred- 
erick which would compete with WFMD. WGET followed with its applica- 
tion to halt the possible establishment of a second station in Gettysburg 
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by Monocacy. The grant to WGET, as much as would a grant to Monocacy, 
accomplishes the major purpose of Monocacy. Monocacy's| desire to stop 
the establishment of a new station on 1320 kc in Frederick has been ful- 


filled, and WGET's desire to continue to be the only station 


[2044] 


in Gettysburg is similarly served. It is not necessary to rely on merely 


circumstantial evidence to support this conclusion (See Par. 18-20, 
supra) , although that would be both sufficient and proper. Cf., N.L.R.B. 


v. Pennsylvania Greyhound Lines, 303 U.S. 261, 82 L.Ed. 83 
Iron Corp. v. N.L.R.B., 131 F.2d 129. 


1; Interlake 


33. It must be remembered that during the hearing Price's efforts 
to show additional evidence as to what started the chain reaction of the 


Gettysburg applications were stymied by Monocacy. It refused to permit 


the attendance at the hearing of its president, treasurer and 
owner (stock now held in a trust subject to his management 


effective 
and control) , 


Mr. Laurence Leonard, on the plea of ill health, and Price could not ex- 


amine him and adduce the additional evidence which would s 


how beyond a 


shadow of a doubt that the 1320 kc Gettysburg proposal flowed solely from 


a desire to block a new Frederick station on that frequency, 


There is 


attached hereto and made a part hereof the affidavit of Mr. Ralph L. Price 
in which it is shown that Mr. Leonard sought to have another party file for 
1320 ke at Gettysburg for the sole purpose of blocking the 1320 kc propo- 
sal which would compete with WFMD which had been filed by three of Mr. 
Leonard's former employees. The party whom Mr. Leonard attempted 

to engage in the blocking operation would have no part of his proposal, 


and thereafter Monocacy filed itself for 1320 kc. 
* * * * 


neta 
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CITY OF WASHINGTON 
DISTRICT OF COLUMBIA ) 


SS. 


RALPH L, PRICE, being duly sworn upon his oath, deposes and 
says: 

That he is the president and a director and stockholder of The Price 
Broadcasters, Inc., a Maryland corporation, which is an applicant before 
the Federal Communications Commission for a construction permit for a 
new radio station on 1320 kc at Frederick, Maryland, whose proposal has 
been heard and is being considered in a proceeding together with the ap- 
plications of The Monocacy Broadcasting Company, licensee of Station 
WFMD, Frederick, Maryland and The Times and News Publishing Com- 
pany, licensee of Station WGET, Gettysburg, Pennsylvania, WFMD and 
WGET both also seeking a permit on 1320 kc, but at Gettysburg, Pennsyl- 
vania; 

That Station WFMD is and has been the only station in the city of 
Frederick and in Frederick County, Maryland; that on or about November 
13, 1956 an application was filed with the Commission by Musical Heights, 
Inc., a corporation composed of three former employees of WFMD, for a 
new station on 1320 kc at Braddock Heights, Maryland, a location in Fred- 
erick County just outside the corporate limits of the city of Frederick; 

That during 1957 and for some ten years prior thereto, the deponent, 
Ralph L. Price, was employed at Station WPPA in Pottsville, Pennsylvania, 
a station owned by Mr. A. V. Tidmore, the father-in-law of the deponent, 
who had been employed by WFMD and served as general manager thereof 
for almost ten years (1935 - 1945) under Laurence Leonard, president and 
majority stockholder of the licensee corporation of WFMD; that early in 
1957 while the deponent was working at WPPA a telephone call came from 
Mr. Laurence Leonard for Mr. A. V. Tidmore, who was in Florida at the 
time, and upon being apprised of Mr. Tidmore's absence the caller, Mr. 
Leonard, stated that he would speak with the deponent; 
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That Mr. Leonard of WFMD told the deponent that three former 
employees of WFMD had filed an application for a new station at Brad- 
dock Heights, some 5 miles from Frederick, and that he, the caller, had 
"no use" for those individuals and that they had to be stopped in any event 
from obtaining the new station sought by them, and Mr. Leonard asked 
the deponent if he would ask Mr. Tidmore if he would be interested in 
filing an application for the same frequency (1320 kc) at Gettysburg, 
Pennsylvania, and that he, Mr. Leonard, hoped Mr. Tidmore would so 
file because Mr. Leonard wanted to stop the Braddock Heights application 
to forestall competition; 
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That the deponent subsequently relayed the message to Mr. Tidmore 
who expressed no interest in Mr. Leonard's proposal; 

That thereafter, on or about May 28, 1957, WFMD (The Monocacy 
Broadcasting Company) filed its above-mentioned application for 1320 ke 
at Gettysburg, Pennsylvania, conflicting with the said application of Musi- 
cal Heights, Inc., as well as with the application of Braddock Heights 
Broadcasting Company which had been filed on or about February 5, 1957, 
which also sought 1320 ke at Braddock Heights; that WGET, the only sta- 
tion in Gettysburg, Pennsylvania thereafter filed its application for 1320 
ke; that the application of The Price Broadcasters, Inc., was ultimately 
filed; 

That The Price Broadcasters, Inc. requested the appearance of Mr. 
Leonard of WFMD as a witness during the hearing on the 1320 kc appli- 
cations (of WFMD, WGET and Price; the applications of Musical Heights, 
Inc. and Braddock Heights Broadcasting Company having been amended 
to specify other frequencies) but Mr. Leonard's attendance jand examination 
at the hearing was excused, at the request of WFMD, on the ground of seri- 
ous ill health, and the deponent did not, upon advice of counsel, testify as 
to the hereinabove mentioned conversation with Mr. Leonard in light of 
Mr. Leonard's stated inability to appear and be examined concerning the 
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telephone call and in light of the belief that other evidence sufficiently 
indicated the "blocking" aspect of WFMD's application and the reaction 
thereto in Gettysburg where WGET's application was filed in conflict 
with WFMD’s proposal for using 1320 kc in the latter community; 

That the deponent submits the foregoing at this time for considera- 
tion by the Commission in connection with the Reply of The Price Broad- 
casters, Inc. to those portions of the oppositions and comments of WFMD, 
WGET and the Broadcast Bureau (to the pending Petition for Reconsidera- 
tion) which contend that the WFMD and WGET applications for 1320 ke 
were not filed from any considerations to achieve protection from com- 
petition by a new station in Frederick, Maryland and Gettysburg, Pennsyl- 
vania, respectively; 

That should the proceeding on the three mentioned applications be 
re-opened for further hearing or other proceedings. the deponent will ap- 
pear and testify as in this affidavit set forth. 

Further, the deponent sayeth not. 

/s/ RALPH L. PRICE 
{Jurat, 27th day of May, 1960] 
[Certificate of Service] 


[June 21, 1960] 
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In re Applications of 


THE MONOCACY BROADCASTING COMPANY 
Gettysburg, Pennsylvania 


TIMES AND NEWS PUBLISHING COMPANY (WGET 
Gettysburg, Pennsylvania 


THE PRICE BROADCASTERS, INC. 
Frederick, Maryland 


For Construction Permits 
and 


DOCKET No. 12477 
File No. BP-11325 


DOCKET No. 12478 
File No. BP-11683 


DOCKET NO. 12479 
File No. BP-11759 


Cee SSeS 


In re Application of 


MUSICAL HEIGHTS, INC. ') DOCKET No. 12530 
Braddock Heights, Maryland File No. BP-10918 


For a Construction Permit 
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PETITION FOR PRIOR OR SIMULTANEOUS CONSIDERATION, 

R FOR CONSOLIDATION, OR FOR OTHER RELIEF 
Comes now THE PRICE BROADCASTERS, INC., applicant in the 
above-styled proceeding for a construction permit for a a station in 


uests that 
the Commission consider and grant Price's pending application prior to 


Frederick, Maryland, by its attorneys, and respectfully re 


or simultaneously with final action on the captioned application of Musi- 
cal Heights, Inc., which seeks a permit for a new station in| Braddock 
Heights, Maryland, or that the two captioned proceedings be consolidated 
at this time for purposes of final consideration and disposition, or that 
the Commission grant such other relief as may be dia to insure that 
the Frederick community will obtain a new local station which is in every 
sense of the word a Frederick station and which will be in a position to 
offer effective competition to the single station presently located there. 


In support of this request, Price shows the following: 


[2068] 
I_ SUMMARY STATEMENT 

1. The Commission has indicated that it is vitally concerned with 
needs of Frederick, Maryland, for additional radio service |and that as 
an allocation matter it believes an additional facility should be assigned 
to the community. At the present time, WFMD, owned and operated by 
The Monocacy Broadcasting Company, is the only station located in Fred- 
erick, and because of its monopoly status that station has failed or been 
unable to meet all the radio needs of the important and fast-growing city 
and county of Frederick. A new station is needed by the listeners, by the 
advertisers, and by the civic, religious, and community organizations who 
desire broadcast time. WFMD has sought to preserve its monopoly status 
and to impede the establishment of a new station in Frederick, and the 
Commission has indicated that these activities give further |reason for 
the desirability of establishing of a second station in the community. 
(Docket No. 12530, Oral Argument, May 23, 1960) 
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2. The Commission has before it two proposals which will in full 
measure and half measure, respectively , bring to the public in Frederick 
the benefit of additional radio service. In the first above-listed proceeding 
Price has applied for a new radio station to be located in Frederick, Mary- 
land, and to be operated for the express purpose of filling the presently un- 
met needs and desires of the community. Price seeks a permit on 1320 kc, 
with 1 kw power, daytime hours. In the other proceeding Musical Heights is 
applying for a station to be located at Braddock Heights, a small, unin- 
corporated place situated some five miles from Frederick. The Musical 
Heights proposal for 1370 kc, 500 watts, DA-D, would not provide a tech- 
nical service to Frederick of sufficient strength to permit the station to 
be known or classified by the Commission as a Frederick station, nor 


[2069] 
would a studio be maintained in that transmission-starved community. 
Musical Heights admitted that it could not apply for Frederick "as a di- 
rect request" (Docket No. 12530, T. 410). The best that can be said about 
such proposal is that it constitutes an indirect or back door approach to 
meet the established needs of Frederick for another radio station and to 
offer competition to WFMD. 

3. The Commission has the opportunity to determine whether Fred- 
erick, Maryland, should have the full, complete, and beneficial new local 
station to serve Frederick's transmission and reception needs which 
Price proposes to establish or whether only a very limited part of the 
community's needs should be satisfied by the Musical Heights’ back door 
approach. The primary consideration is the right of the Frederick public 
to have the new service which it desires and needs. The Commission, it 
is submitted, cannot requite its statutory obligation to provide needed 
service to a community by offering only a quasi-service when full and 
complete service can readily be made available. 

4. From an examination of the two captioned proceedings it is ap- 
parent that the Commission is convinced that Frederick, Maryland, should 
have an additional radio service. In the 1320 kc proceeding the Commis- 
sion admitted that there was an apparent need, even though it did not make 
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all the findings of need which the record therein dictates 2 In the 1370 
-ke proceeding it appears that the Commission is willing to|overlook the 
deficiencies of the Musical Heights proposal and to grant the same solely 
because such grant would in some measure go towards meeting the ex- 
isting needs of Frederick, Maryland. However, the Commission cannot 


permit a 


1/ Price's Petition For Reconsideration points out the omissions and 
errors in this area of the March 29th Decision. 


[2070] 
grant of the Musical Heights application to be utilized as a/ground for 
denying Price's proposal, and Price's application should be taken up 
first for consideration and grant before final action on the Musical 
Heights application. Only in this way can the needs of Frederick be 
adequately served. 

II THE STATUS OF THE TWO PROCEEDINGS 


* * * * * 


2/ Price is not contending that the Musical Heights' application should 
be denied except if the Commission proposes to utilize a grant thereof 
to deny or deprecate Price's proposal. 


[2071] 

B. The 1370 Proceeding 

7. Inthe meantime, with the Petition for Reconsideration pending, 
the Commission brought on for oral argument the application of Musical 
Heights for a station on 1370 kc to serve the Frederick, Maryland, area. 
The station location specified by the applicant is Braddock Heights, a 
small, unincorporated place just outside Frederick, Maryland. The Ex- 
aminer in that proceeding had recommended denial of the application 
because the interference which would be caused to an existing station 
was not outweighed by any showing of need of Braddock Heights for the 


new station. 
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8. At the oral argument on May 23, 1960, the Commission was urged 
to reverse the Initial Decision on the ground that the needs of Frederick, 
Maryland, for additional service outweighed the loss of service to WAYZ 
which would be occasioned by interference; the justification for a grant 
was placed not on the ground that Braddock Heights had any need for the 
station sought by Musical Heights but rather that the need of Frederick, 
Maryland, for even the limited service which would be rendered was the 
controlling aspect. The Commission indicated that it was in agreement 
that Frederick, Maryland, needed additional service and immediately af- 
ter oral argument announced that it was directing the preparation of a 
document looking toward a grant of the Musical Heights 
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application. (Public Notice B, Mimeo. 89106, May 23,1960) Pursuant to 
the Commission's practice, the matter will come on for further consider- 
ation and review before a final decision is released. 
C. The Nexus of the Two Proceedings 

9. As the record and the Petition For Reconsideration in the 1320 
ke proceeding show, one of the reasons why the Price application must be 
preferred is that it will bring a second local and a third reception service 
to the city of Frederick and Frederick County. However, if the Commis- 
sion grants the Musical Heights' application before it corrects and re- 
verses the erroneous March 29th Decision in the 1320 ke proceeding, it 
may then take the position that said grant provides the much needed ad- 
ditional service to Frederick and that Price's application is no longer to 


be awarded the decisional preference for such aspect 3 This would have 


the effect of both prejudicing Price and the public in Frederick, who would 
in effect be given the "half station" proposed by Musical Heights rather 
than the complete service which Price would bring. Because of the harm 
and prejudice which would be caused both to the public and to Price as an 
applicant the Commission should bring on for determination the pending 
Petition For Reconsideration and reverse the erroneous March 29th De- 
cision prior to, and in no event later than simultaneously with, the final 
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action on the Musical Heights' application. Otherwise, the Commission 
may, "either intentionally or by the demonstrable effect of an order, 
avoid what is now known as the Ashbacker doctrine" (Delta Air Lines, 


Inc.v.C.A.B., F.2d___ (U.S. App. D.C., No. 14798, et all 
10, 1959)) with respect to Price's application. 


3/ 


-, December 


— Such approach would be erroneous and improper, but unless this mat- 
ter is specifically called to the Commission's attention by way of the with- 
in Petition, the Commission might fall into such error parca aerials In 


any event, because of the effect of a different approach on t 


e Frederick 


community the Commission should follow the course suggested here, viz., 


consider and grant Price's application prior to final action 
Heights' application. 


[2074] 


* * * * * 


Il THE RELATIVE ABILITIES TO MEET THE NEEDS OF 


on the Musical 


FREDERICK 


14, Price proposes a new Frederick station which would be a sta- 


tion in and for that community in every respect. The Musical Heights 


proposal, however, would at best offer only a "half-station" 


, failing as it 


would to provide the minimum signal value to the community which the 


Commission's rules would require for recognition as a Frederick station, 


not providing for a studio in the community, 
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and not proposing a program service tested against the specific needs of 
Frederick. As between the two applications it is abundantly clear that 


Price's proposal better meets the needs of Frederick which 


the Commis- 


sion has acknowledged are present. Thus irrespective of any equities or 
rights of Price in the premises the public in Frederick must be consid- 
ered. Recognizing that the community is entitled to the station proposed 
by Price, the Commission cannot properly offer to deny Price's applica- 
tion on the basis that it will instead give to Frederick the "half-loaf" pro- 


posal of Musical Heights, 
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15. At this juncture a more detailed consideration and comparison 
of the 1320 and 1370 kc proposals may be made with respect to the service 
each would render to the city and county of Frederick. Concerning the 
studio location, it must be noted that Price would establish and maintain a 
studio in Frederick, handy and accessible to the residents of the important 
city and to the residents of the county who are accustomed to coming to 
the city for their other business, recreational, and cultural needs. The 
city of Frederick is the focal point of county life, being both the county 
seat and the situs of banking, commerical, and industrial facilities of the 
county. On the other hand, Musical Heights' studio would be located neith- 
er in Frederick nor in the place called Braddock Heights, but would be at 
its transmitter site several miles distant from both places. The studio 
would not be readily accessible or convenient either to the residents of the 
city of Frederick or the county residents living outside of Frederick city. 
It is obvious that the fulfillment of the transmission needs of the city and 
county can be achieved only by a grant of Price's application. 


[2076] 

16. The technical aspects of the two proposals indicate a clear su- 
periority for Price's proposal with respect to service. Musical Heights 
will not supply the minimum signal grade to the business and industrial 
areas of Frederick which the Commission has held is necessary to con- 
stitute sufficient service to a community for a station to be considered as 
such community's station. Musical Heights' transmitter site, the direc- 
tional array, and the lower power, results in a pattern which is roughly 
like a "figure eight", with only one of the major lobes extending in the 
direction of the city of Frederick. Consequently, the city's important in- 
dustrial and commercial areas would not receive a'25 mv/m signal, and 
portions of Frederick County are missed completely by Musical Heights. 
Price, however, would supply the requisite technical service to the city 
and would cover substantially more of Frederick County with its omni- 
directional signal and higher power. The dramatic difference between the 
two is apparent from the following table. 
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17. Price Musical Heights 


Area Pop. 
Contours (sq.mi.) — Area Pop. 


2 mv/m 268 34,307 140 28 634 


0.5 mv/m (nor- 
mally protected) 1,000 80,111 505 49 281 


Interference free 1,000 80,111 443.5 45,700 


18. Price's proposal is not subject to any interference from other 
stations, but Musical Heights' station would receive interference from 
three stations (WKMC, WKIK, and WAYZ), which jointly will result in 
the areas and populations within Musical Heights' interference free con- 
tour being approximately only one half of those within Price's similar 
contour. Musical Heights would cause objectionable interference to 
WAYZ, Waynesboro, Pennsylvania, in an area of 144 square miles where- 
in reside 10,152 persons. 
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Price, on the other hand, would not cause objectionable interference to 
any other station. Obviously, on the question of efficiency, there is a clear 
superiority for filling the needs of Frederick by making available the Price 
station rather than the Musical Heights proposal. 

19. As a Braddock Heights station and at best only a quasi-Freder- 
ick station, Musical Heights could not offer the same effective competition 
to WFMD in Frederick which Price could promote. The lesser coverage 
and the beyond Frederick location of Musical Heights' station would not 
be sufficiently attractive to advertisers and to the listeners |in the Fred- 
erick economic area to foster and promote the healthy competitive situ- 
ation which the Commission has recognized is beneficial to the public. 
Price, however, would be So positioned, and a true "'choice of local serv- 
ice" would be made available to the important city of Frederick and the 
other areas of Frederick County. If the Commission seriously desires 
to see the Frederick public freed from the monopoly situation now exist- 
ing, it must grant the Price application. Such limited additional competi- 
tion which Musical Heights could offer to WFMD can then be considered 
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in passing upon'the 1370 ke application, but in the meantime the Commis- 
sion will have assured itself and the public of Frederick that truly effectu- 
al competition and a real additional service is being provided by Price. 

20. The March 29th Decision in the 1320 kc proceeding suggested 
that the Commission would pass over any application which proposed to 
serve only the daytime radio needs of Frederick, even if the proposal 
served all of such daytime needs, stating that the "nighttime Frederick 
community" must also be considered. It was on this basis that the Com- 
mission denied Price's application. However, in the 1370 kc proceeding 
Musical Heights' proposal is for a daytime only station, and the Commis- 
Sion is apparently 


[2078] 
satisfied that meeting only a part of the daytime needs of Frederick is 
sufficient justification for a grant and for gainsaying substantial inter- 
ference to an existing station. Price's application'would meet all the day- 
time needs of Frederick, and the applicant has offered to apply for night- 
time operation if the Commission believes such operation is critical to a 
grant. Musical|Heights would at best meet only a part of the daytime 
needs and there is no indication that nighttime operation would ever en- 
sue. As between the two, then, the Commission cannot reasonably take 
the position that Price's application should be denied because Musical 
Heights' may be granted. Frederick needs the station proposed by Price. 
After Price's application is granted the Commission may still consider 
favorably Musical Heights' application if it so desires, but without effect 
on Price's proposal or on the determination of Price viz-a-viz its 1320 
ke competitors in Gettysburg. 
IV THE BACKGROUND SITUATION CANNOT BE OVERLOOKED 

A. The Initial Situation 

21. The Monocacy Broadcasting Company is the licensee of Station 
WFMD, the only station in Frederick, Maryland. It has been enjoying the 
benefits of its monopoly status in the city and county of Frederick, having 
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no local transmission competition and only limited reception competition 
from WBAL in Baltimore. In November of 1956 three former employees 
of WFMD, under the style of Musical Heights, Inc., filed an application 
for a new daytime station which would offer some competition to WFMD 
in Frederick city and county. Musical Heights applied for 1320 kc, 1 kw, 
specifying the small unincorporated place of Braddock Heights as the lo- 
cation of the new station. (BP-10918) Shortly afterwards another applica- 
tion was filed for 1320 kc at Braddock Heights, the applicant being a part- 
nership trading as Braddock Heights Broadcasting Company. (BP-11075) 


[2079] 

22. When Monocacy was apprised of the 1320 kc proposal for Brad- 
dock Heights it filed an application to use the frequency at Gettysburg, 
Pennsylvania, thus creating a conflict on 1320 kc and precluding the es- 
tablishment of a station which would offer competition to WFMD at Fred- 
erick at least until an evidentiary hearing could be held and determined. 
The Times and News Publishing Company, operating WGET at Gettysburg 
as the only station there learned of Monocacy's application| for 1320 ke for 
that community and it then prepared and filed its own application for that 
facility. The Price Broadcasters, Inc., recognizing a need|in Frederick 
for a second local station, filed its application for such station on 1320 kc. 
Thus, five applications for 1320 kc were pending 2” two for Gettysburg, 
Pennsylvania, one for Frederick, Maryland, and two for a location called 
Braddock Heights. Only Price proposed a full-fledged Frederick station, 
providing the requisite minimum signal strength to such city as the li- 
censed community and specifying a studio there. The two Braddock Heights 
proposals would place a 2 mv/m signal over Frederick and the program- 
ming proposals of each included the use of some program sources from 
that city, but neither would establish a true Frederick station. The ab- 
sence of the requisite signal strength to the city and the non-establishment 
of a studio there made the Braddock Heights proposals only a back door 
attempt to serve Frederick. The Braddock Heights applicants could not 
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meet the Commission's requirements to permit a categorization of their 
applications for Frederick, however much those applicants’ purposes and 
desires were in that direction. 


4/ Musical Heights at one time amended from 1320 ke to 1410 kc, but 


then amended back to the former frequency. 


[2080] 
B. The Amendments 
* * * * * 

25. Thus we see that after jumping from 1320 ke to 1410, back to 
1320, and finally coming to rest on 1370 kc, Musical Heights was still 
proposing only a back door approach to the needs of Frederick. WFMD, 
the monopoly station in Frederick, continued with its 1320 ke application 
for Gettysburg, Price having filed for that frequency to establish a com- 


petitive station in Frederick. 
* * 
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WFMD also opposed Musical Heights' 1370 ke proposal, even after the 
possible question of distortion of WFMD's pattern by the Musical Heights 
antenna was resolved. At oral argument in the 1370 ke proceeding on 
May 23, WFMD admitted that the engineering problem was resolved but 
that it would continue to oppose Musical Heights on any other grounds 
available. WFMD's attempts to preclude competition in Frederick extend 
not only to Price's full proposal for the city but to Musical Heights' "half 
loaf" proposal. In contrasting Price's and Musical Heights' applications 
the Commission|should explore WFMD's participation in both proceedings 
and recognize that the radio monopoly position of WFMD in Frederick can 
be eliminated only be granting Price's application. 

'V ADDITIONAL CONSIDERATIONS 


A. The Proper Priority Rules Should Apply 


* * * * 
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B. Threatened Loss of Decisional Benefit 
27. As Price has shown, two of the decisionally significant ele- 
ments of its proposal are that it would provide a new local station in Fred- 
erick to give the community the benefits of a second, competitive station, 

and that it would bring a third reception service to the relatively under- 
served areas and populations in Frederick County and the city of Freder- 
ick. In the 1320 kc proceeding the Commission must decide whether these 
recognized benefits outweigh a grant to WGET to change its facilities in 
Gettysburg (or a grant to Monocacy for a second station there). 
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28. It is and has been Price's position that the only reasonable and 
correct decision which can be made on that issue is to prefer the Price 
proposal. However, if, while such question is pending and undecided, the 
Commission grants the Musical Heights proposal on the basis that it will 
be a quasi-Frederick station and supply a third reception service to 
Frederick and portions of Frederick County, then it will be changing the 
factual situation in which the 1320 kc case must be decided) and will de- 
prive Price of the decisional benefit of the two above-mentioned aspects 
of its proposal. In such situation Price's right to a fair consideration of 
its proposal would be jeopardized. A denial of Price's application on 
such basis would be a direct invasion of the Ashbacker doctrine. Physi- 
cal mutual exclusivity is not the only situation where the Ashbacker doc- 
trine arises, the Court of Appeals has opined. Delta Air Lines, Inc. v. 
C.A.B., U.S. App.D.C. (D.C. Cir. Case No. 14798 et al., Decem- 
ber 10, 1959) The Court pointed out that: 


"The law which was established by the Supreme Court|in the Ash- 
backer case has been sloganized, given a name, and is often dis- 


cussed as though it were a technicality. The law which the Court 

laid down was far from a technicality." (Underscoritg supplied) 
The Commission, no less than the C.A.B., cannot, "either intentionally 
or by the demonstrable effect of an order, avoid what is now known as 
the Ashbacker doctrine". (Id.) 
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29. The Commission cannot make a decision to grant the Musical 
Heights application and cut away the decisional elements of Price's pro- 
posal. The demonstrable effect of such order would be as an effective 
denial of Price's application as would be a flat order of denial. Unless the 
two cases are consolidated at this juncture with Price given the right to 
show that its application will better serve the needs of Frederick than 
would Musical Heights, the Commission must bring the 1320 kc proceeding 
on for final consideration and action prior to the 1370 kc case. 


[2084] 
C. Consolidation Is Requested If Necessary 
30. Consolidation of the 1320 and 1370 kc proceedings at this junc- 
ture would appear to be a way of guaranteeing Price its Ashbacker rights, 
and the Commission may decide that such course is indicated. The parties 
in both proceedings should then be given the opportunity to address them- 
selves to the question which the Commission has, by its action of May 23, 


apparently now put in issue, viz., whether the admitted needs of Frederick 


for a new station would be better served by a grant of Price's application 
(and consequent denial of the WGET and Monocacy proposals) or by a grant 
of the Musical Heights application. Price is prepared to show that such 
consolidation would not unduly disrupt the Commission's processes, would 
not occasion an unwieldy proceeding, and would not prejudice any of the 
parties in the two proceedings. However, since consolidation would not 
be required if the Commission grants the relief otherwise indicated, viz., 
bring on the 1320 ke proceeding for consideration prior to final action 
in the 1370 kc case, Price does not believe that it should burden the Com- 
mission at this time with further argument on the consolidation question. 
The petitioner does, however, maintain that if its request for prior con- 
sideration is not granted, then consolidation becomes a necessity and such 
relief is therefore alternatively sought. 
D. Other Relief 

31. In view of the foregoing it would appear that the necessary 
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minimum of relief which must be afforded herein is for the Commission 
to bring on the 1320 kc and 1370 kc cases for simultaneous action. How- 
ever, in such simultaneous study and consideration the Commission cannot 
attempt to deny the pending 1320 kc Petition For Reconsideration or refuse 
to reverse the 


[2085] 
March 29th Decision on some assertion of lack of need of Frederick for 
the new daytime station proposed by Price and then grant the Musical 
Heights application for a daytime station on another frequency on the basis 
that such need is present. A grant of the Price application must be made 
in such study and consideration, and the recognized public needs of Fred- 
erick must be satisfied by permitting construction and operation of Price's 
proposed station. Whether or not the Musical Heights application for Brad- 
dock Heights is still needed to supply some indirect benefits to Frederick 
can then be determined in a correct factual context, and the| Commission 
will not find itself offering Frederick only a quasi-station when a complete 
station can be made available. 


“VI CONCLUSION 
$2. In both the 1320 ke and 1370 ke proceeding the Commission has 
recognized the need of Frederick, Maryland, for additional radio service. 


The two proposals under which such needs would be met to varying degrees 
are both before the Commission for consideration - Price's application by 
way of Petition for Reconsideration of the erroneous March 29th Decision 
and the Musical Heights proposal by way of further review and consider- 
ation prior to the issuance of a final decision. The Commission has the 
opportunity to determine whether Frederick, Maryland, and) Frederick 
County should have a new local station to serve the Community's trans- 
mission and reception needs or whether only a limited part of the recep- 
tion needs should be satisfied. The Price application would] supply the 
first mentioned benefits; the Musical Heights proposal would be limited 

to the latter. Clearly the public interest dictates a choice of the former, 
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and action on the Price application should be taken prior to, or not later 
than, action on the Musical Heights proposal, so as to make certain that 
the Frederick community is given the full, local, competitive second sta- 
tion to which it is entitled. 


[2086] 

WHEREFORE, the premises considered, The Price Broadcasters, 
Inc., respectfully requests the Commission to consider and grant the 
pending Petition For Reconsideration of Price in the above-styled 1320 
ke proceeding prior to or no later than simultaneously with final action 
on the captioned application of Musical Heights, Inc., or that the two pro- 
ceedings be consolidated at this time for purposes of determination of 
how the recognized needs of Frederick, Maryland, can be better served, 
with opportunity for the parties in both proceedings to address themselves 
to such question, or that the Commission take such further action as may 


be required to insure that the petitioner's Ashbacker rights are not in- 


fringed and to insure that the public in Frederick is not given a mere 
quasi-station to the exclusion of the whole and complete station which 
Price would construct and operate. And, the petitioner prays for such 


other and further relief as may be required or indicated in the premises. 
* * * * * 


[December 17 , 1958] [Tr. 385] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * bd * * 
In the Matter of: 


THE MONOCACY BROADCASTING CO., :; Docket No. 12477 
Gettysburg, Pennsylvania : 


TIMES AND NEWS PUBLISHING CO., : ‘ Docket No. 12478 
Gettysburg, Pennsylvania, (WGET) : 


THE PRICE BROADCASTER, INC. : Docket No. 12479 
Frederick, Maryland : 


* * * 
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[Tr. 387] 
JAMES E, ESHELMAN 
was Called to the stand as a witness, and after being duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Southmayd: 
Q. Will you state your full name, sir? <A. James E, Eshelman. 
Q. What is your occupation? A. Iam Manager of Monocacy 
Broadcasting Company. 
Q. Are you also Secretary and Director of the Company? A. 


Q. Are you the same James Eshelman who has given|written 
testimony in this proceeding, in the form of Monocacy exhibit two? 


A. Iam. 
The Presiding Officer: All right. 
Mr. Southmayd: I offer the witness for cross examination as 


requested. 
* 


[Tr. 432] 
By Mr. Schroeder: 


[Tr. 433] 
Q. You don't know what the policy is, then? A. Ido, sir. I would 
just like to verify it, if Imay. In general, we will schedule no more than 
three minutes commercial copy in a 4-1/2 minute segment.| Spots normally 
not to exceed one minute in length. 
Q. That means you have three or more announcements within a 
15-minute period, depending on the length? A. That is right, possibly 
more. 
Q. Now, do you double-spot or triple-spot? A. We have upon 
occasion; not as a general practice. 


[Tr. 433] 
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Q. But you do doit? A. When traffic demands, yes, sir, such 
areas as where we have a primary election or general election, in that 
type of an area, where you have an unusual load of traffic, we do double- 


spot. 


[ Tr. 473] 


[Tr. 474] 
Q. Is there ever any time business is turned down or denied or 
refused because you are filled up ina particular period? A. Yes. 


Q. Is that done regularly? A. Yes. 
* * * 


[ Tr. 488] 
By Mr. Booth: 
* * * * * 
Q. I show you the program log for WFMD for Troy, November 
25, 1958. You were manager of WFMD on that date were you not? 


[Tr. 489] 

A. Yes, sir. 

Q. Is it not true that between the period from five to five-thirty 
a.m. there were commercial spot announcements broadcast at five 
o'clock, at five three, five six, five eight, five eleven, five eighteen, 
five twenty, five twenty-five, five twenty-seven and five twenty-nine ? 
A. That is right. 

Q. What does the symbol OTO mean? A. One time only. 

Q. Now, can you tell me which of those spots were one minute 
in length and which were thirty seconds. It is impossible to tell from 
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the log, is it not? A. That is right. 
Q. Then assuming you had one spot announcement shown at five 


six, assuming that is a one-minute spot announcement, you have another 


one at five eight. What was the program material or content for that 
period between those two spots? A. It could have been any one of a 
number of things. It could have been music, it could have been news 
of events that would take place for these people, for the 4-H, or the 
Grange. It could have been weather or what, I don’t know. 
Q. What do you tell Mr. Buffington or the man running this 
particular program what to put in, or do you leave it up to him. 


[Tr. 490] 

A. This is not in accord with the present way in which we are 
operating this. When we put the show on, and then we work with it, Mr. 
Buffington has sources of material that he uses, and he puts those in 
and then it is a matter of the traffic department not over-scheduling 
the number of commercials within a segment. 

Q. Would you say this is over-scheduled? A. Well, it is question 
there of enough room for material. There may have been enough room 
for material he had on that morning. That I am not in a position to tell 
you, what material was available to broadcast that morning. 

Q. As a general rule, based upon your experience in|the broad- 
casting industry, isn't the month of July usually a poorer month than 
the month of November, for the amount of business on a radio station? 
A. Generally, it is, yes. 

Q. Isn't that true of WMFD? A. Generally, yes. 

Q. The same is true of comparing July to December} up to 
Christmas, is it not? A. Generally, yes. 

Q. Is this log typical for a log on Friday of November or December, 
at the present time? A. No, sir. 


[ Tr. 491] 
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[ Tr. 491] 

Q. In what way is it not? A. We had a noise conflict going on 
between the downtown merchants, and the shopping center at this parti- 
cular time. 

Q. Was that a controversial issue? A. It was controversial to 
the extent of the business being acquired, Mr. Booth. 

* * * * * 

Q. * * * The period up to six o'clock was rather typical, was it 
not, for the present operation? A. Typical for program structure. 

Q. Except)you would expect to have more business on now, because 
it was summer rather than November. A. It would be more because of 
the present system we have. This was the old system. If you notice this 
is the old 


[Tr. 492] 
traffic system. Presently, we take trays of cardboard strips which 
comprise the traffic board, and we put those on the machine, and by 


photographic process we photograph those, and those become our logs. 
* * * * * 


[ Tr. 520] 
By Mr. Schroeder: 

Q. You have more public service announcements in that segment 
than you have in any other segment but you have fewer commercial 
announcements during that period. Is that because the time between 
6 p.m. to 11 p.m. is not available as the time 


[ Tr. 521] 
from 8 a.m. to 6 p.m., or all other hours. Could that be it? A. Naturally 
there is more demand for your daytime hours in radio. That has been 
historical up to the present time as far as I know, sir. We do have sales 
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in the evenings and we do have spots in the evenings, as you can see 
from the logs there. 
Q. But there is greater demand in the daytime than in the night- 

time, is that right, sir? A. That would be my appraisal of it from the 


logs, yes, sir. 
* 


[ Tr. 525] 
HENRY F. SCHARF 
was called as a witness, and having been first duly sworn, was examined 


and testified further as follows: 
DIRECT EXAMINATION 
By Mr. Booth: 
Q. Would you give your name for the record? A. Henry F. Scharf. 
Q. Are you the same Henry F. Scharf who submitted 


[Tr. 526] 
written testimony in the form of WGET Exhibit No. 2 in this proceeding? 
A. Iam. 

Mr. Booth: Mr. Scharf is offered for cross examinati 

Mr. Southmayd: Mr. Examiner, I did not request Mr. 
Perhaps Mr. Schroeder had better go ahead. 

The Presiding Officer: All right. 

CROSS EXAMINATION 
By Mr. Schroeder: 

Q. Mr. Scharf, on page 10 of WGET Exhibit No. 2, which is the 
exhibit you prepared, as J understand it, lines 7 to 11, you state that the 
reason you are seeking this regional channel is to improve and enlarge 
the service and extending a community of increasing importance to re- 
place the present local channel? A. That is right. 

Q. Is it not a fact that Monocacy Broadcasting Company who filed 
an application for this frequency in Gettysburg is also a factor in your 
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filing for this application? A. To the extent we knew the channel was 
available then. 
Q. But the thing is you would prefer, would you not, not to have 
competition in Gettysburg? A. That did not enter into it. We contem- 
plated enlarging the service of the station. However, we did not 


[ Tr. 527] 
inquire into it at that time and only knew of the availability of the channel 
when the Monocacy application was made. 

Q. The Monocacy application for 1320 kilocycles originally was 
filed May 28, 1957 and that was for daytime only and subsequently 
amended to full time. You filed your application on\November 5, 1957, 
for the same facilities. Do you mean to tell me that it was not a factor 
in your applying for 1320 kilocycles to keep competition out of Gettysburg? 
A. No, it was not a factor. 

Q. Did you have a frequency survey made on 1320? A. Yes, I 
believe we did, 

Q. Are you sure? A. From the standpoint of the location of 
where we were. 

Q. Ican't understand that. Did you have a consulting engineer make 
a channel study to see if another regional channel is available besides 
1320? A. Now,\you are getting into technicality there. I can't answer 
exactly what instructions were given to the engineer and what exactly he 
did. 


[ Tr. 528] 

Q. How were you first informed that the Monocacy application had 
been filed? A. Through a dispatch in the Associated Press out of 
Washington. 

Q. Then what did youdo? A. Then we became informed that a 
channel was available and as I said before, we had been interested in 
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enlarging the scope and the sphere of WGET, but we had no knowledge 
of a channel available. Having thus become aware that 1320 was avail- 
able, we engaged counsel -- 
Q. You immediately filed for that frequency -- A. |We engaged 
counsel and made the studies. 
Q. That is to prepare an application for 1320 kilocycles? A. To 


prepare an application. 
* * 


[ Tr. 529] 
Q. When was that study made, if any? A. My recollection would 
be sometime between the time we knew -- we read of the application of 
Monocacy, and the time we filed, but I could not tell you the| exact date. 
Q. If you knew the 1320 was available, there was no need to make 


a further study, was there ? 

Mr. Booth: I object, as argumentative. 

The Presiding Officer: No, it is -- 

Q. There would be from the standpoint of what would be necessary 
for us to do, about the location of directional antennas and from the 
location we presently occupied WGET. 

Q. With reference to 1320? A. With reference to 1320. 

Q. But not with reference to any other channel, other|than 1320. 
A. Iam under the assumption the engineering study was to find out just 
what could be done to implement our program of enlarging the sphere of 
influence of WGET. 

Q. Apparently it is not clear in your own mind what sort of study 


if any was made? A. That is right. 
* * * 


[Tr. 590] 
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[Dec. 18, 1958] [ Tr. 588] 
PARKER H. CUNNINGHAM 
resumed the stand as a witness, and being duly sworn, was examined 
and testified further as follows: 
| CROSS EXAMINATION (resumed) 
By Mr. Southmayd: 

Q. I have ja few questions, based on my notes. I notice on one day 
of the 1958 composite week, that is November 17, 1958, which I believe 
was a Sunday, there is a total of 20 commercial spots in your log for 
WGAL-TV. Can you tell me what that is? A. WGAL-TV purchased a 
campaign of spot announcements over WGET publicizing some of thir 
network programs, to strengthen the listening audience in our area. 

Q. Was this a tradeout or a trade deal? A. No, sir. 

Q. What is the practice of the Gettysburg Times, in printing, the 
program logs of|radio stations? Do they print the program logs of vari- 
ous stations? A. Yes, they print -- yes. 

Q. Of what stations? <A. Offhand I cannot tell you all stations. 


[ Tr. 589] 
They have a syndicated column of the TV stations -- the TV program 
listing. They have another -- I am not too familiar with the source of 
their material, but they carry program logs from quite a number of the 
larger stations up and down the East Coast, I think -- but it is a syndicated 


feature, as I say, Iam not familiar with that phase of their operation. 
* * * * * 


[ Tr. 590] 
Q. Do they print the daily program logs of television Stations? 
A. Yes. 
Q. What stations? A. The area stations -- channel 2 -- 
Q. Where is that? A. Baltimore. 
Iam not prepared to say the exact stations, other than the area 
stations that do come in there. 
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As I say, it is a syndicated feature that they subscribe to. 


Now, other than that, I am not prepared to give any testimony on the 


source of their material, or how it is handled. 
Q. What do you mean by syndicated feature. Do you|mean it is a 
syndicated column concerning television. A. No. I mean that the programs 
themselves are supplied by an outside source, and sold upon some basis 
or another to the Times. 
Q. Do you mean the Times pays for the privilege of publishing the 
program logs of the Baltimore Television Station for instance? A. So 
far as I know, the source of their material is from the outside. 
Now, I don't know anything further than that, and I am not prepared 
to testify to the practices of the Gettysburg Times in relation to that phase 


of their operation. 


[Tr. 591] 
Q. Do you know whether they print the daily program logs of WGAL- 
TV in Lancaster? A.Iam sure that they do. 


* * * * 


[Tr. 646] 
ELMER I, ESHELMAN 
was called to the stand as a witness, and, after being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
By Mr. Southmayd: 
Q. Will you state your full name and address, please 


[Tr. 647] 


A. Elmer I. Eshelman, Frederick, Maryland. 
* * * * 


[ Tr. 647] 
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By Mr. Southmayd: 
Q. What is your occupation? A. Executive Officer of West 
Maryland Trust Company in Frederick, Maryland. 
Q. What is your capacity with Monocacy? A. Director and 


Vice President. 
x 


[Tr. 648] 
CROSS EXAMINATION 
By Mr. Booth: 
Q. How long have you been associated with Monocacy Broadcasting 
Company? A. Asa Director? 
Q. Inany way? A. I have known Major Leonard for probably 20 
years, on a customer relationship basis with our bank. 


Q. How long have you been an officer or director? A. Since 1954. 
* * * * * 


[Tr. 655] 

Q. When did you first learn of the possibility of Monocacy filing 
an application for a new station at Gettysburg, Pennsylvania? A. Iam 
not so sure I can be specific on dates. May I ask your name, sir? 

Q. Booth., A. Mr. Booth. Thank you. But to the best of my 
knowledge there were several applications filed prior to the time it was 
brought to the attention of the Board of Directors, the intent. I believe 
it was in 1957 sometime. 

Q. You are referring to what applications? A. I believe, if I 
remember rightly from my notes, Musical Heights, and Braddock Heights 
Broadcasting Company. I noted that down from notes. 

Q. You prepared those notes for use inthis hearing? A. I felt 
I would be asked about it. 

Q. Did Mr. Southmayd tell you you would be asked about that? 

A. I naturally talked to him about it. 
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[Tr. 688] 


Mr. Southmayd: I showed him the transcript of the proceeding, 


Mr. Booth. 


By Mr. Booth: 
* * 


[Tr. 662] 


Q. Is it not a fact that one of the reasons Monocacy prepared and 
filed the instant application for Gettysburg is that a grant of its applica- 
tion would prevent a grant of an application for 1320 kilocy¢les in the 
Frederick, Maryland, area? A. That was not the basic way it was 
presented to our group. The basic information brought to us was that it 


was self-evident at the time we filed that there were two applications on 


file, 


Q. Now, are you reading from a prepared statement? 


A. Ihave 


just a little jotted down here, that it was self-evident at the time we filed 
for 1320 two applications were on file and it indicated a hearing. 


* * * * * 


[Tr. 683] 
REDIRECT EXAMINATION 


By Mr. Southmayd: 
* * 


[Tr. 688] 
Q. Did you attend that meeting? A. Yes. 


Q. What was the -- as a Director and officer of Monocacy, can you 
tell us why was this application filed? What were the considerations which 


entered into the filing of this application by Monocacy? A} 


Shall I repeat 


the original testimony that I gave in trying to answer that question or -- 
Q. Don't repeat anything. Just say in your own words what were 
the considerations which entered into the filing of this application? 


[ Tr. 689] 
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[ Tr. 689] 

A. It was brought to the attention of the Board of Directors that 
there were two applications filed for this particular frequency. And as 
I testified before, we are primarily a farm station, and it was an op- 
portunity to serve another area and get another farm station. 


* * * * * 


Q. At the time the Board authorized the filing of the 


[ Tr. 690] 
application was the Board advised that there were already two applications 


on file which would require comparative hearing? ‘A. That is correct. 
a * * * * 


RECROSS EXAMINATION 


By Mr. Booth: 
* * 


[ Tr. 692] 

Q. Were any studies undertaken, to your knowledge, to determine 
whether another |station could be established by Monocacy in this general 
area, prior to the time the Directors were advised that these two applica- 
tions were on file? A. Not to my knowledge. 

Q. By "these two applications,'"' I meant the Braddock -- A, I 
know what you mean, 

Q. Then it is correct, is it not, that the filing of these two applica- 
tions in the Frederick area triggered off the interest of Monocacy in ac- 
quiring another station? A. That could be possible, sir. I wouldn't be 
able to answer it. Major Leonard would be able to answer that primarily. 


It is a possibility, sir. 
* * 
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(i) 


QUESTIONS PRESENTED IN CASE NO. 16,039 


The questions presented by the consolidated cases were stipulated 
by the parties and approved by the Court in its Order dated January 4, 
1961. The questions, as stipulated, presented by this Appeal are: 


1. Did the Commission properly interpret and apply Section 
307 (b) of the Communications Act of 1934, as amended, in preferring 
the application of the Times and News for a change in facilities of its 
station WGET, Gettysburg, Pennsylvania, over that of the applicant 
Price for a new station in Frederick, Maryland? 


2. Didthe Commission err in refusing to grant the applicant 
Price's petition for final disposition of this case prior to any final action 
on the pending application of Musical Heights for a new station in 
Braddock Heights, Maryland? 


3. Did the Commission's Final Decision in this case comply with 
the requirements of Section 8(b) of the Administrative Procedure Act 
with respect to the form of the Decision and the rulings upon |the excep- 
tions, insofar as the rights of applicant Price are concerned? 


4. Did the Commission err in refusing to grant Price's petition 
for rehearing and for reopening of the record which sought to correct 
the Final Decision and to have the Commission hear and consider new 
and further evidence, including Price's offer to show that it too would 
apply for the use of the contested frequency at nighttime? 


(iii) 


INDEX 


TABLE OF CONTENTS 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE ‘ 
STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 


ARGUMENT 


I. The Commission Ignored Evidence on the Key 307(b) Issue 
In This Case and Erroneously Refused to Make Findings 
And Conclusions on the Comparative Needs of the Two 
Communities as Tested by Present and Proposed Programs 


. The Commission's determination that Section 307(b) of the 
Act Required a Grant to WGET in Preference to a New Sta 
tion in Frederick was Erroneous because it was Based upon 
An Incomplete and Incorrect Evaluation of the Significant 
Differences between the Price and WGET Proposals 


A. No New Station Resulted from the WGET Grant, 
And Only an Insignificant Amount of Additional 
Service, beyond Gettysburg, was Gained, While 
The Grant Deprived Frederick of a Second Station 


. The WGET Proposal is Itself Inefficient 


- The Commission Erroneously Refused to Recognize 
That the Elements which Occasioned the Gettysburg 
Applications Contra-indicated need for a New Station 
TRCrOE Efrat ete MPC nT eg are el ee 


. The Commission Erred in Giving Decisional Weight to 
The Relatively Small Number of Persons Who Would 
Receive a First Nighttime Primary Service from WGET, 
Making a Legal and Policy Holding in this Case Inconsistent 
With Those in Contemporaneous Cases . . 2 . 


- The Commission's Decision and its Ruling on the Exceptions 
Failed to Comply with the Requirements of Section 8(b) of 
The Administrative Procedure Act . . 2 . . 


- The Commission Erred in Denying Price's Petition for Recon- 
sideration of the Erroneous Decision and for Reopening of the 
Record to Show the Contrary of Material Facts Assumed by 
The Commission . . . . . . . . . OJ, 


VI. The Commission Erred in Denying Price's Petition for 
Final Consideration of This Case Prior to or Simultaneously 
With the Musical Heights Case and then Utilizing a Grant 
Of the Musical Heights Application to Weaken the S020) 
Preferences for Price in the Instant Case 


CONCLUSION 
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1 
JURISDICTIONAL STATEMENT 


The two appeals which were consolidated by this Court by Order 
dated November 29, 1960, are, respectively, by The Price Broadcasters, 
Inc., an applicant for a new radio broadcast station in Frederick, Mary- 
land (hereinafter Price") and The Monocacy Broadcasting| Company, an 
applicant for a new radic broadcast station in Gettysburg, Pennsylvania 
(hereinafter 'Monocacy"'), from a decision and orders of the Federal 
Communications Commission (hereinafter "the Commission") which 
denied the applications of Price and Monocacy and granted [the mutually 
exclusive application of the Times and News Publishing Company (here- 
inafter "WGET") for a permit to change the frequency of its existing 
station at Gettysburg, Pennsylvania. 


This appeal, in Case No. 16,039, is by Price from (1) the decision 
of the Commission dated March 29, 1960, which by a 3-2 vote reversed 
the Initial Decision of the Hearing Examiner, which had proposed a 
grant of Price's application, and denied Price's application for a new 
radio station in Frederick, Maryland, and granted instead the mutually 
exclusive application of WGET for a change in frequency of Station 
WGET at Gettysburg, Pennsylvania, (R. 1197-1213)? as said Decision 
was modified by an order of the Commission released on April 1, 1960, 
which stated that the two Commissioners who dissented from the 
March 29, 1960 Decision would grant Price's application and deny the 
competing applications (R. 1214); (2) an order of the Commission, 
released June 9, 1960, denying, by a 3-2 vote, Price's motion for a stay 
of the March 29th decision (R. 1664-1665); (c) an order of the Commis- 
sion, released July 12, 1960, which denied Price's petition for final 


E The prehearing stipulation approved by this Court provides that a Joint 
Appendix will subsequently be printed and filed with a system of eas which 


will indicate the record citations, and that references to the record made in the 
briefs shall be to the page numbers of the record as filed with the Clerk of the 
Court by the Commission. "R.__" refers to the record page as renumbered 
by the Commission; "Tr. __" refers to the transcript of the hearing in the pro- 
ceeding before the Commission for which the original pagination was retained in 
the record as lodged with the Clerk. 
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consideration of this case by the Commission prior to final action in 
another proceeding concerning an application by Musical Heights, Inc., 
for a new radio station at Braddock Heights, Maryland (R. 1666- 1669);2 
and (4) the Commission's order of September 19, 1960, which by a 4-2 
vote denied Price's petition for reconsideration of the decision of 
March 29, 1960, for reopening of the record and further hearing and 
for other relief. (R. 1670-1680). 


Price's notice of appeal from the foregoing decision and orders 
were filed in this Court on October 18, 1960. 


This Court has jurisdiction over the appeal under Section 402(b)(c) 
of the Communications Act of 1934, as amended, 47 U.S.C. 402(b)(c), 
Section 10 of the Administrative Procedure Act, 5 U.S.C. 1009, and 
Rule 37 of the Court. 


STATEMENT OF THE CASE 


The proceedings before the Commission involved three applications 
for the frequency) 1320 kc, only one of which applications could be granted 
because of mutually destructive interference considerations. Price's 
application was for a permit to construct and operate a new station at 
Frederick, Maryland, a city having only one existing radio station, with 
the new station operating with 1 kilowatt power during daytime hours. 
Monocacy, the licensee of Station WFMD, the existing station in Frederick, 
sought a permit on the contested frequency for a new station at Gettysburg, 
Pennsylvania, proposing to operate with 1 kilowatt power unlimited time. 
The third applicant was the licensee of Station WGET, the existing Gettys- 
burg station operating on 150 kc, 250 watts unlimited time, which sought 
a permit to change facilities to the contested frequency (1320 kc) with 
500 watts, unlimited time. (R. 1197). 


Musical Heights, Inc.'s application was originally for the same frequency in- 
volved here, but it had been amended to 1370 kc. The Commission's grant of that 
application is subject of an appeal in Case No. 15,936, Richard F. Lewis, Jr., and 
The Monocacy Broadcasting Co. v. Federal Communications Commission. 
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The proceedings had their inception in late 1956, when Monocacy 
was operating the only station located in Frederick, Maryland, and 
WGET was operating the only station in Gettysburg, Pennsylvania. In 
November of that year and in early 1957 two applications were filed for 
a new station at Braddock Heights, Maryland, to operate on 1320 ke 3 
Braddock Heights is a small unincorporated place some 5 miles west of 
Frederick and the 1320 ke station proposed in the two applications for 
Braddock Heights would give some listening service to the [city of 
Frederick, Maryland. Monocacy, the licensee of the Frederick station 
(WFMD) then filed, on May 28, 1957, an application for 1320 kc, propos- 
ing to use the frequency to establish a new station in Gettysburg, Penn- 
sylvania. After Monocacy filed for Gettysburg, WGET, the Gettysburg 
station, filed an application seeking to change WGET's facilities so as 
to use 1320 kc. During the same period the principals of Price decided 
that there was a need for a second station in Frederick, Maryland, and 
on December 16, 1957, the Price application was filed. One of the 
Braddock Heights applicants (Musical Heights, Inc.) subsequently 
amended to another frequency, and the other first changed its proposal 
for 1320 kc to another community and later, after this proceeding was 
designated for hearing, withdrew altogether. (R. 1038-1039). 


The Price, Monocacy and WGET applications were designated for 
hearing by the Commission, by order released June 13, 1958.4 The 
hearing order recited that each applicant was legally, technically, 
financially and otherwise qualified to construct and operate/|the station 
proposed by it, but because only one of them could be granted a hearing 
was required on specified issues. The first issue provided/for a deter- 
mination of the areas and populations which would receive primary 


3 The first application was that of Musical Heights, Inc. (see Footnote 2, supra), 
and the other applicant was Dan Weinberg and John Keel, a partnership d/b as 
Braddock Heights Broadcasting Company (R. 1038-1039). 


- A fourth application, that of Dan Weinberg and John J. Keel, was also desig- 
nated but the applicant subsequently dismissed. (R. 1035). 
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service from the respective proposals and the availability of other 
primary service to such. The second issue concerned the areas and 
populations which may be expected to gain or lose service from WGET's 
proposal. The third issue, referred to as "the 307(b) issue" was: 
"To determine in the light of Section 307(b) of the Communi- 

cations Act of 1934, as amended, which of the proposals 

herein would best provide a fair, efficient and equitable 

distribution of radio service." 
An issue was provided for a comparative evaluation of the two Gettys- 
burg proposals (Monocacy and WGET) in the event Gettysburg was 
determined to have the greater need for 1320 kc than Frederick, Mary- 
land. The final issue provided for a determination of which of the 
applications should be granted in light of the evidence adduced under 
the other issues. (R. 165-167). 


Prehearing conferences were held, and the evidentiary hearing 
occupied seven days during a period from September 30, 1958, to Janu- 


ary 30, 1959. (R. 1035). Among other matters, there was developed on 


the record evidence of the population, growth and economic character- 
istics of Frederick, Maryland, and Gettysburg, Pennsylvania, and engi- 
neering statistics as to the areas and populations which were expected 
to gain or lose service from the several proposals and concerning the 
presence or absence of other radio service to such areas and popula- 
tions. The program service being rendered by Monocacy over its 
Station WFMD at Frederick and the program service of Station WGET 
at Gettysburg were both shown on the record. (R. 1051-1060). During 
the hearing Price offered to show that its programming proposal would 
meet existing needs and desires of the public in Frederick, but upon 
objection by the other parties such evidence was not admitted. (R. 1063). 


Following the evidentiary hearing and the submission of proposed 
findings and conclusions by the parties, the Hearing Examiner issued 
an Initial Decision granting Price's application for a new station in 
Frederick, Maryland, and denying the competing proposals of Monocacy 
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and WGET for Gettysburg, Pennsylvania. The Initial Decision recited 
that based upon evidence of record there were compelling needs in 
Frederick for the new, second local station which Price would establish 
which outweighed the lesser needs of Gettysburg. It was the Examiner's 
conclusion that the larger, faster growing and more important community 
of Frederick had a greater need for the second transmission and addi- 
tional listening service than did Gettysburg, considering in this connec- 
tion the difference between the program services presently |available to 
the two communities from their respective existing stations, WFMD and 
WGET, and the relative unmet needs which a new station could fulfill. 

(R. 1033-1072). 


Monocacy and WGET filed exceptions with the Commission to the 
Initial Decision, each urging a reversal of the Examiner's Initial Deci- 
sion for a grant of its own application. (R. 1073-1121, 1561-1574). The 
Commission's Broadcast Bureau, which had participated in the hearing, 
filed certain exceptions and suggested a grant of the WGET application. 
(R. 1122-1140). Price filed a statement supporting the Initial Decision, 
together with certain exceptions designed to direct the Commission's 
attention to matters of record which further supported the Examiner's 
ultimate conclusion to prefer the Price application, as well as to pre- 
serve Price's offer of proof with respect to the needs of Frederick 
which Price's programming proposal would fill. (R. 1879-1893). The 
parties severally filed replies to the others' exceptions. Oral argument 
before the Commission en banc was held on January 21, 1960, and on 
March 29, 1960, the Commission released its decision. 


The March 29th decision overturned the Initial Decision by a 3-2 
vote, denying Price's application and granting instead the WGET appli- 
cation. The two Commissioners who dissented from the three member 
majority voted to grant Price's application. (R. 1197-1213, |1214)> 
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office. One Commissioner was absent when the decision was handed down. 


The Commission had six members at that time, a vacancy ae in one 
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The written decision of the Commission did not recite findings of basic 
fact but stated that the findings of fact in the Initial Decision had been 
considered in light of the exceptions filed, and with the modifications, 
additions and deletions noted by the rulings on the exceptions, set out in 
an appendix to the decision, were adopted. (R. 1196).' The "findings of 
fact" of the decision thus are contained, variously, in the Initial Deci- 
sion, the pleadings filed by WGET, Monocacy, Price and the Commis- 
sion's Broadcast Bureau, specifying their respective exceptions, and 
the appendix to the decision listing the rulings on the exceptions. 

(R. 1979-1980). Price had objected to the exceptions of the other parties 
as not being in the form required by the Commission's rules, but the 
objection was overruled and those exceptions considered. (R. 1198- 
1199). One of Price's exceptions was not the subject of a ruling, how- 
ever. (R. 1672). The March 29th decision further recited that the 
Examiner's conclusions had been reviewed and that the Commission 
"feels that the necessary changes warrant the substitution of an entirely 
new set of conclusions" (R. 1196), which were then set out. (R. 1199- 
1206). 


The new conclusions adopted by the Commission majority stated 


that Frederick, Maryland, was a community of impressive size and 


growth, with a need for the new radio station which Price would estab- 
lish. The decision stated that as between Frederick and Gettysburg the 
former "definitely has a greater daytime need than has Gettysburg” 

(R. 1201), and that "there is no question but that Price has made a more 
convincing daytime showing than have the Gettysburg applicants" 

(R. 1200). The Commission's conclusions also stated that in addition 
"a significant preference arises for Price from the differences in popu- 
lation of the principal communities to be served, with Frederick show- 
ing more than two-and-one-half times the population of Gettysburg. 
Thus in the latter connection, the benefits derivable from the presence 
of a local outlet for self-expression would be brought, in the case of 
Frederick, to a far greater number of people. Also of substantial 


7 


importance here is the fact that Gettysburg presently receives two more 
outside services of 2.0 mv/m or better than does Frederick." (R. 1200). 
The decision held, however, that record evidence of program service 
supplied to Frederick and Gettysburg from their respective existing 
stations, WFMD and WGET, would not be considered in ascertaining the 
relative needs of the two communities for a new station, and the Exami- 
ner's findings and conclusions in such connection were rejected as 
"mere icings". (R. 1200-1201). 


The decision premised a preference for either of the Gettysburg 
proposals (Monocacy and WGET) over Price's application for Frederick 
on the ground that Price proposed to operate on the contested frequency 
during the daytime while the Gettysburg applicants specified unlimited 
time, with a nighttime service to populations in and around Gettysburg. 
(R. 1202). WGET was already operating at nighttime in Gettysburg with 
its 1450 ke frequency, but on 1320 ke would bring service to a net new 
population of 1,131 beyond the city of Gettysburg who were without 
primary service at night. The decision recited that a grant/of the Mono- 
cacy application, which would mean the continuance of nighttime service 
by WGET on 1450 kc, would result in Monocacy bringing a second night- 
time service to 7,717 persons and a first such service to 561 persons. 
(R. 1203-1204). However, on an over-all comparative evaluation of the 


Monocacy and WGET applications and of the respective applicants, the 


WGET proposal was preferred. The Commission recited, without any 
record evidence having been adduced on the question, that a grant of 
1320 ke to WGET would vacate 1450 kc and would permit at a subsequent 
time the use of WGET's existing facilities for the establishment of an- 
other station at Gettysburg. For the reasons expressed in the conclu- 
sions of the decision, the Commission thus reversed the grant of Price's 
application proposed by the Initial Decision and denied that application 
in favor of a grant of a permit to WGET to change facilities of the exist- 
ing station at Gettysburg, Pennsylvania. 
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Price believed that the 3-2 decision contained substantial errors 
of law and fact, and petitioned the Commission for reconsideration of 
the decision and for other relief, pursuant to Section 405 of the Com- 
munications Act of 1934, as amended (47 U.S.C. 405), and at the same 
time filed a motion for a stay of the effectiveness of the decision pend- 
ing rehearing or other further proceedings. (R. 1935-1987, 1926-1933).§ 
Price's petition specified twenty-two errors it contended were found in 
the decision and rulings on exceptions, and Price requested the oppor- 
tunity to show that it too would apply for nighttime operation on 1320 kc, 
a proposal not theretofore made because of the provisions of Section 
3.28(c) of the Commission's Rules and Regulations (the so-called '10% 
Rule"), so that the merits of its daytime proposal for Frederick would 
not be gainsaid by an absence of a nighttime proposal. Price proffered 
additional evidence on the blocking aspect of Monocacy's proposal, which 
in turn had triggered WGET's application, and offered to prove the addi- 
tional matter at a further hearing if one were ordered. Price also 
requested the opportunity to prove the contrary of the Commission's 
assumption that 1450 kc would be available for another station in Gettys- 
burg if WGET were permitted to shift from that frequency to 1320 kc 
(R. 1935-1987). 


In the meantime, while these pleadings were pending, the Commis- 
sion brought on for oral argument en banc the application of Musical 
Heights, Inc., for a new station in Braddock Heights, Maryland, which 
had been designated for hearing and which was subject of an Initial 


a From the 


Decision of a Hearing Examiner denying the application. 
argument made by the Commission's Broadcast Bureau and the appli- 
cant and from observations expressed by the members of the Commis- 


sion at the oral argument it appeared that the Commission was consider- 


S Monocacy also filed a petition for rehearing, pursuant to Section 405 of the 
Saeeaser ne Act. (R. 1215-1227). 


7 the ultimate grant of the application is the subject of ote appeal in Case 
No. 15,936 in this Court. See footnote 2, supra. 
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ing a waiver of the deficiencies in the Musical Heights application and 
a grant of the application because it would provide some additional 
radio service to Frederick, Maryland, Price thereupon filed in the 
proceeding subject of this appeal, as well as in the Musical| Heights 
proceeding, a petition requesting the Commission for final |considera- 
tion of the Price-Monocacy-WGET proceeding prior to or no later than 
simultaneously with final consideration of the Musical Heights case. 
The petition requested the Commission not to utilize a grant of the 
Musical Heights application and the residual service to Frederick, 
Maryland, which that proposal offered, to justify a denial of the Price 
application for a new station at Frederick. In substance the petition 
showed that the Musical Heights proposal for a station at Braddock 
Heights (five miles from Frederick) would provide some residual serv- 
ice to Frederick but would not be in the true sense a Frederick station 


as could offer that community the benefits of a local station, and if the 


residual service aspect of the application were considered to lessen 
Frederick's needs for the 1320 kc station the result would be the denial 
of a new station in Frederick in favor of a half or "quasi" local station. 
Price urged that the Commission not utilize any grant which might be 
made of the Musical Heights application as a consideration |in recon- 
sidering the March 29th decision in the 1320 kc case (Price, Monocacy, 
WGET applications). (R. 2065-2087). 


Price's motion for a stay of the March 29th decision was denied 
by an order released on June 9, 1960 (R. 1664-1665), which |had been 
adopted by a 3-2 vote. On July 7, 1960, the Commission denied Price's 
request for prior or simultaneous consideration of the Price-Monocacy- 
WGET 1320 kc proceeding and the Musical Heights proceeding (R. 1248- 
1251), and on the same day granted the Musical Heights application. 
Finally, on September 19, 1960, Price's petition for reconsideration of 
the March 29th decision and for other relief was denied by a memo- 
randum opinion and order adopted on a 4-2 vote. (R. 1670). The same 
memorandum opinion and order denied Monocacy's petition for rehear- 
ing of the March 29th decision. 
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Price thereafter filed its instant appeal in this Court. 


STATUTES AND RULES INVOLVED 


1. Section 307(b) of the Communications Act of 1934, as amended 
through 1960, 47 U.S.C. 307(b), provides as follows:® 


"Sec. 307. Licenses; allocation of facilities; terms 
* * * 
™b) In considering applications for licenses, and 
modifications and renewals thereof, when and insofar as 
there is demand for the same, the Commission shall make 
such distribution of licenses, frequencies, hours of opera- 
tion, and of power among the several States and commun- 
ities as to provide a fair, efficient, and equitable distribu- 
tion of radio service to each of the same." 
2. The other relevant portions of the Communications Act of 
1934, as amended, 47 U.S.C. 151, et seq., of the Administrative Proce- 
dure Act, 5 U.S.C. 1001, et seq., of the pertinent Rules and Regulations 
of the Commission, and of the pertinent Rules of this Court, are set 


forth in the Appendix, A, infra. 


STATEMENT OF POINTS 


1. The Commission ignored evidence on the key issue in this 
case and erroneously refused to make findings and conclusions on the 
comparative needs of the two communities as tested by present and 
proposed programs. 


2. The Commission's determination that Section 307(b) of the 
Act required a grant to WGET in preference to a new station in Fred- 
erick was erroneous because it was based upon an incomplete and 
incorrect evaluation of all the significant differences between the 
Price and WGET proposals. 
~ 5 ‘The "Communications Act Amendments, 1960" approved September 13, 
1960, P.L. 86-752, became law after the Commission's decision here appealed 


from, but insofar as the cited section is concerned that fact is immaterial for 
the 1960 amendments did not touch Section 307(b) of the Act. 
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A. No new station resulted from the WGET grant, and only 
a modicum of additional service, beyond Gettysburg, was gained, while 
the grant deprived Frederick of a second station. 


B. The WGET proposal is itself inefficient. 


C. The Commission erroneously refused to recognize that 
the elements which occasioned the Gettysburg applications contra- 
indicated a finding of need for a new station there. 


3. The Commission erred in giving decisional weight to the rela- 
tively small number of persons who would receive a first primary 
nighttime service from WGET, making a legal and policy holding in 
this case inconsistent with those in contemporaneous cases. 


4. The Commission's decision and its ruling on exceptions failed 
to comply with the requirements of Section 8(b) of the Administrative 
Procedure Act. 


5. The Commission erred in denying Price's petition for re- 
consideration of the erroneous decision and for reopening of the record 
to show the contrary of material facts assumed by the Commission. 


6. The Commission erred in denying Price's petition for final 
consideration of this case prior to or simultaneously with the Musical 
Heights case, and then utilizing a grant of the Musical Heights applica- 
tion to weaken the 307(b) preferences for Price in the instant case. 


SUMMARY OF ARGUMENT 


Point 1 


The Commission purported to differentiate between the Price 
proposal on the one hand and the Monocacy and WGET proposals on 
the other hand, under Section 307(b) of the Communications Act, on the 
basis of the respective needs of Frederick, Maryland, and Gettysburg, 
Pennsylvania, the two communities involved, but limited the differentia- 
tion to quantitative engineering matters only and refused to consider 
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the differences in need between the two communities in the essential 
element of present and proposed programs. Although evidence had 
been adduced concerning the existing service in Frederick from WFMD 
and the existing service in Gettysburg from WGET, and although the 
record contained evidence of the relative absence in Gettysburg of need 
for a new station in light of the existing WGET service but a relative 
depth of need in Frederick for another station in light of the WFMD 
service there, the Commission refused to consider such matters under 
the 307(b) issue and rejected the pertinent findings and conclusions of 
the Hearing Examiner on such aspect as mere “icings". In so doing 
the Commission ignored Harrell (Star of the Plains) v. F.C.C., 105 U.S. 
App. D.C. 352, 267 F.2d 629, and the Commission's decision is 
insufficient and must be reversed. 


Point 2 


The Commission's evaluation of the Price and WGET proposals, 
for a new station for Frederick and a change in frequency for an exist- 
ing station in Gettysburg, respectively, did not include the basic 
features of the case. In the first place, the Commission nowhere recog- 
nized that no new station resulted from the WGET grant while such 
action deprived Frederick of the much needed second radio station it 
might otherwise have. The change from 1450 kc to 1320 kc by WGET 
made not a particle of difference with respect to either transmission 
facilities or reception service in Gettysburg, because WGET was 
already supplying both elements of radio service to the community, 
and the net result of the Commission decision was to leave both Fred- 
erick and Gettysburg without additional service. The slight gain in 
primary service at nighttime to listeners beyond Gettysburg cannot 
justify the assignment of the frequency to WGET. 


Further, the Commission did not adequately consider that WGET'’s 
nighttime proposal, for which it was given a preference on the basis of 
efficiency vis-a-vis Price's proposal, is itself inefficient and 43.7% of 
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the population in WGET's proposed normally protected nighttime 
primary service contour would not receive service. 


Finally, the Commission refused to consider evidence of the con- 
siderations which led to the filing of the Monocacy and WGET proposals 
for Gettysburg, which evidence shows that neither of the Gettysburg 
applications were filed to reflect a need in that community for the 
operation proposed but were rather the result of a competitive measure 
and counter-measure by the existing Frederick and Gettysburg stations 


to forestall the establishment of competing stations in their respective 


communities. 


Point 3 


In recent years the Commission has recognized the lessening 
importance of nighttime radio listening, and in contemporaneous cases 
has not given decisional weight to nighttime "white area service", viz., 
a listening service to an area without another primary signal. In the 
instant case, however, the Commission departed from these recent 
holdings and awarded the contested permit to WGET in preference to 
Price on the ground that WGET would make available a first nighttime 
listening service to approximately a thousand persons. The nighttime 
"white area service" facet of WGET's proposal was permitted to over- 
come the greater daytime need of Frederick for a new local transmis- 
sion service and for a new and additional listening service; The 
Commission's utilization of the nighttime service aspect of WGET's 
proposal to outweigh all the other 307(b) issue preferences|for Price's 
proposal was inconsistent to its evaluation of the aspect of nighttime 
service in comparing WGET and Monocacy. 


Point 4 


The Commission's decision did not contain any findings of fact but 
rather incorporated by reference such findings of the Initial Decision of 
the Hearing Examiner which were not disturbed by modifications, 
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additions and deletions indicated by the rulings on exceptions contained in 
an appendix, but the decision then set forth an entirely new set of conclu- 
sions. By utilizing this form of decision the Commission disposed of but 
did not decide a material issue of law which had been presented in the 
conclusions of the Initial Decision, the material legal issue being the 
question of the applicability to this case of Harrell v. F.C.C., 105 U.S. 
App. D.C. 352. The Commission also failed to rule upon an exception of 
Price which was within the scope of that same issue of law. Although the 
error was apparently occasioned by the form of decision utilized, Section 
8(b) of the Administrative Procedure Act was nonetheless violated. 


Point 5 


In the circumstances of this case it was an abuse of discretion 
for the Commission to refuse to grant Price's petition for reconsidera- 
tion of the March 29th decision and for other relief. The petition detailed 
the errors in the decision and thus presented the Commission with an op- 
portunity to correct them. Price offered to show the contrary of material 
facts assumed by|the Commission with respect to the non-availability of 
WGET's present frequency for use by anyone else in Gettysburg, and to 
show that Price would apply for nighttime use of the contested frequency 
at Frederick, both offers going to matters erroneously assumed by the 
Commission in the March 29th decision. In addition, Price adduced new 
and further evidence on the blocking aspect of the Monocacy proposal 
which the Commission should have considered in a reopening of this case 
under the public interest issue if not under the 307(b) issue. 


Point 6 


While the several petitions for reconsideration and rehearing 
were pending, and this case was abiding final determination, the Com- 


mission brought on for consideration the application of Musical Heights, 
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Inc., which proposed a new station in Braddock Heights which would 

give residual listening service to Frederick. The Commission indicated 
that it would be swayed in the Musical Heights case by the residual serv- 
ice to Frederick aspect. Price petitioned the Commission to consolidate 
this case and the Musical Heights case, or to make a final determination 
in this case first, so that a grant of the Musical Heights application 
would not be utilized as a ground for finding a lesser need for service to 
Frederick which Price's station would supply. The Commission denied 
Price's petition, but nevertheless utilized the Musical Heights grant to 
downgrade the merits of Price's proposal when it finally denied the 
petitions for reconsideration and rehearing in the instant Price-WGET- 
Monocacy case. 


ARGUMENT 


In preparing the WGET application for a change in frequency of an 


existing station in Gettysburg, Pennsylvania, over the application for 


Price to establish a new and second local station in Frederick, Mary- 
land, the Commission committed serious errors of law with respect to 
at least three of the most significant distinctions between the proposals 
of these two applicants under Section 307(b) of the Communications Act 
of 1934, as amended. The following discussion will be directed to those 
three major areas of error, as well as to the arbitrary and|unfair pro- 
cedural rulings and actions of the Commission which prejudiced Price 
and its proposal for a new station in Frederick, Maryland. Price 
respectfully submits that each of the errors discussed below is, in and 
of itself, sufficient to require that the decision of the Commission be 
reversed. The showing in this Brief demonstrates conclusively that in 
choosing WGET and denying Price the Commission made erroneous 
findings of fact, ignored the evidence of record and the findings of its 
Examiner, and made arbitrary and capricious rulings of law and policy 
which are inconsistent with its holdings both in this case and in 
contemporaneous cases. 
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THE COMMISSION IGNORED EVIDENCE ON THE KEY 307(b) 

ISSUE IN THIS CASE AND ERRONEOUSLY REFUSED 'TO MAKE 

FINDINGS AND CONCLUSIONS ON THE COMPARATIVE 

NEEDS OF THE TWO COMMUNITIES AS TESTED BY PRESENT 

AND PROPOSED PROGRAMS 

The applications in this proceeding are for two different commun- 
ities, Frederick, in Frederick County, Maryland, and Gettysburg, in 
Adams County, Pennsylvania. Price proposes a new station in Frederick; 
Monocacy proposes a new station in Gettysburg; and WGET seeks a per- 
mit to change the facilities of the existing station in Gettysburg. Neither 
applicant would provide a usable signal to the community of the other, 
yet the separation between the communities is such that the frequency 
sought by the applicants could not be used at both places. The key issue 
in the case, then, and the primary determination which must be made is 
that required by Section 307(b) of the Communications Act; namely, how 
best to distribute licenses among the several states and communities as 
“to provide a fair, efficient and equitable distribution of radio service to 
each of the same." This principle, that Section 307(b) is the key issue, 
was established twelve years ago in Easton Publishing Co. v. F.C.C., 
85 U.S. App. D.C. 33, 175 F.2d 344 (1949), and given even greater vitality 


in Harrell (Star of the Plains Broadcasting Co.) v. F.C.C., 105 U.S. App. 
D.C. 352, 267 F.2d 629 (1959). And see F.C.C. v. Allentown Broadcast- 
ing Co., 349 U.S. 358 (1955). 


Where the competing applications are for different communities 
the test under Section 307(b) is the relative needs of the communities 
for more service. Easton Publishing Co. v. F.C.C., supra. In the cited 
case and elsewhere this Court has illumed the several factors which are 
present in the complex of "relative needs". 

"Present and proposed programs would seem to be an essen- 
tial element in testing comparative community needs from 


the standpoints of both the receivers and the broadcasters." 
Id., 85 U.S. App. D.C. at 37-38, 175 F.2d at 348-349. 
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In the Harrell case the Court opined that programming evidence is 


"essential to sustain the Commission's findings" on the issue of the 
relative needs of two competing communities, and without such evidence 
“the Commission would have had to assume that there was [no material 
difference between the applicants’ as to community need." |The Court 
was explicit in pointing out that even a stipulation between the parties 
that programming evidence would not be adduced could not excuse the 
absence of the necessary evidence. Harrell v. F.C.C., supra, 105 US. 
App. D.C. at 355-356, 267 F.2d at 632-633. 


The statements in the Easton and Harrell cases reflect an earlier 
expression of the Court on the subject of "need" for radio service. In 
Tri-State Broadcasting Co., Inc. v. F.C.C., 68 U.S. App. D.C. 292, 96 
F.2d 564, competing applications were not involved but the question of 
need for an additional service was raised by the objection of an existing 
station to the establishment of a competing station in its community. 
The Commission had concluded that there was a "public need" for the 
proposed new station. On appeal by the existing station the Commis- 
sion's decision was reversed because of the lack of findings of basic 
fact on the subject of need. The Court pointed out: 

"The findings of basic fact which would naturally be expected 
on the subject of need of an additional station where 4 com- 
munity already has radio service would be those concerning 
the adequacy of the existing service, and in particular in this 
case concerning the adequacy of the service of the primary 
stations KTSM and WDAH. The existing radio service might 
be inadequate in financial stability, equipment, or manage- 
ment; or it might be adequate in such respects and still be 
inadequate in the sense that the stations, although operating 
at full capacity, are unable to supply the demands of adver- 

tisers and performers in the community." 68 U.S. App. D.C. 

at 296, 96 F.2d at 568. 
In sum, if the Commission purports to award a permit on the basis of 
"need" or on the basis of "greater relative need" pursuant |to a 307(b) 
issue, the decision is vitiated without evidence, from which findings of 


fact are made and conclusions reasonably flowing from the| facts are 
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drawn, concerning the existing and proposed program service in the 
communities involved. 


In the present case both Frederick and Gettysburg have one exist- 
ing station, WFMD and WGET, respectively. Frederick receives an 
additional listening service from WBAL, Baltimore, and Gettysburg has 
three additional listening services, from WHVR, Hanover, Pennsylvania 
WHP, Harrisburg, and WBAL, Baltimore a (R. 1042-1043). During the 
hearing Monocacy portrayed the service it is rendering at Frederick on 
WFMD, and WGET adduced evidence of the program service supplied 
Gettysburg by its station, and each of them also adduced evidence con- 
cerning the programming it proposed for Gettysburg by its 1320 kc 
application. The Examiner made findings of fact on this evidence and 
then set out conclusions based upon such findings. (R. 1051-1062, 
1067-1072). 


During the hearing it was shown that one of the primary services 
presently available to all of Gettysburg and Adams County is from 
WHVR, Hanover, Pennsylvania. The transmitter of WHVR is in Adams 
County, some twelve miles from Gettysburg, but the studio and the 
location of the station specified in the license is Hanover, in adjoining 
York County. (R. \1042). Evidence was adduced which showed that 
WHVR has carried programs of an agricultural type for agricultural 
organizations in Adams County, with the personnel of such organiza- 
tions in Gettysburg frequently broadcasting over WHVR. (R. 1059). 
The Examiner made findings of those facts and in his conclusions con- 
cerning the needs of Gettysburg and Adams County for additional radio 
service took cognizance of the availability of WHVR service to the 
community. (R. 1066-1067) .1° 


3 WBAL serves both Frederick and Harrisburg and in this connection the 
Examiner noted: "As there is no evidence of record that Station WBAL is pro- 
grammed specifically for either Adams County or Frederick County or the urban 
areas therein, it should be assumed that the station serves equally well both 
counties." (R. 1072). Thus existing programs from WBAL could reasonably be 
omitted from a consideration of the present program services in the communities 
being compared. 


1 
9 WHP, Harrisburg, also serves Gettysburg, but no evidence of that station?s 
programming was introduced. 


19 


At this juncture it should be pointed out that Price attempted to 
show in what manner its proposed programs would meet the) needs of 
Frederick for such service, but its efforts were rebuffed by the other 
parties. In Finding 86 of the Initial Decision (R. 1063) the Examiner 
recited Price's efforts and he reported the ruling which barred the 
proffered evidence. 

"The Hearing Examiner, on several occasions, invited 
attention to the fact that Price, in its written affirmative 
case, was offering to show how and in what particulars it 
would meet or proposed to meet the alleged existing a 


for a new station in Frederick, Maryland, but sustained 
the objections to such offers. The reason for such ruling 


was the fact that (1) the Commission was satisfied that 
Price would program in the public interest and had denied 
Price's request to enlarge the issues so as to show its 
program proposals; and (2) neither of the other competing 
applicants challenged or sought to challenge the gh th of 


e 
063). 


Price to program in the public interest, even though 

opportunity to challenge was available to them." (R. 
Price noted an exception to the exclusion of its programming evidence 
and carried to the Commission its offer to prove how Price's proposed 
programs would meet existing needs in Frederick. (Price Exception 
No. 42, R. 1892). In the March 29th decision the Commission did not 
rule on this exception, and when the omission was brought to its atten- 
tion by Price, in the petition for reconsideration and other relief, the 
Commission responded that its holding, in the decision, that) program 
evidence would not be considered under the 307(b) issue‘effectively 
denied and disposed of Price's efforts to show how its programs would 
meet needs therefor in Frederick. (R. 1672). 


Concerning the program service available to Frederick and 
Frederick County from WFMD, the Examiner found that demand for 
radio time by advertisers resulted in WFMD carrying a large number 
of spot announcements, with concomitant interruptions of programs to 
listeners (R. 1054-1055, 1067, 1068). The Initial Decision noted the 
relatively few non-commercial announcements for community groups 
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and organizations, the relatively small amount of local live public serv- 
ice programming by WFMD, and the absence on that station of educa- 
tional programs for Hood College. The Examiner further found that 
WFMD does not broadcast a single locally-originated live Sunday 
morning church service or program. (R. 1069). On these and similar 
findings the Examiner concluded that there were pressing needs of the 
listener, the community groups and organizations, and the advertiser in 
Frederick and Frederick County for another radio station. (R. 1067- 
1069). 


The Examiner found, on the other hand, that WGET was meeting 
the radio broadcasting needs of Gettysburg and Adams County with its 
existing 1450 ke facilities, and that the basic programming of the station 
would be continued if it shifted to 1320 kc, although there would be some 
enlargement of programs to provide service to the areas now on the 
fringes or just outside the 1450 kc contours which would be brought 
within the 1320 ke contour. (R. 1056-1060, 1062, 1069). With respect 
to the program service which Monocacy would bring to Gettysburg, the 
record showed and the Examiner found that the additional service pro- 
posals do not contemplate the presentation of any type of program not 
now broadcast by Station WGET. In fact, as the Examiner noted, Mono- 
cacy proposes to,use the same personnel who now appear on WGET in 
the presentation of numerous programs. (R. 1069). 


Weighing all the foregoing considerations the Examiner concluded 
that the need for a second station at Frederick, Maryland "far exceeds" 
the need for a second station at Gettysburg (Monocacy's application) or 
the need for improved facilities of the existing station (WGET's appli- 
cation). (R. 1069). This conclusion and the Examiner's consideration 
of the evidence of program service available to Frederick and Gettys- 
burg from their existing stations, and of the unmet needs for additional 
service in the first community and relative absence of further program 
needs in the latter community, was perfectly proper and correct under 


the holdings of the Easton and Harrell cases, supra. 
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The Commission, however, took the position that evidence of 
record concerning program services in Frederick and Gettysburg, 
either existing or proposed, would not be considered under the 307(b) 
issue. (R. 1200-1201). The March 29th decision rejected the Examiner's 
findings of fact on such matters for 307(b) purposes and struck all the 
Examiner's conclusions which concerned the relative needs/of Frederick 
and Gettysburg for additional radio service in terms of present and pro- 
posed program service. (R. 1201). The Commission asserted that the 
needs of the listeners, advertisers, and community groups in Frederick, 
and the absence of such needs in Gettysburg were not cognizable under 
the 307(b) issue. (R. 1201). It is apparent that the holding of the Com- 
mission in this critical area is diametrically opposed to the pronounce- 
ments of the Court in the Easton and Harrell cases, supra. 


The Commission later attempted to justify a departure in this case 
from the Easton and Harrell requirements on the ground that it was giving 
Frederick a preference over Gettysburg for greater daytime need ona 
statistical approach, viz., population factors and radio service avail- 
ability, irrespective of programming. In this connection the Commission 
said that it was of the view that basic needs are more reliably deter- 
mined by the above factors of population and service availability than by 
existing programming of stations. (R. 1676). However much appeal 
there may be in such a position from the point of view of administrative 
convenience, it flies in the face of Section 307(b) of the Communications 
Act, as construed by Easton Publishing Co. v. F.C.C., 85 U.S. App. D.C. 
33, 175 F.2d 344, and Harrell v. F.C.C., 105 U.S. App. D.C. 352, 267 
F.2d 629. The short answer to the Commission's contention is that the 
statistical approach is not sufficient in determining the relative needs 


of competing communities for an additional radio station under the key 
307(b) issue. 


The harm which is occasioned by the Commission's approach is 
visible in the present case. The record conclusively showed that 
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considering the needs of both the listener and the user of broadcast 
stations in light of present and proposed programs, the needs of Fred- 
erick far outweighed the needs of Gettysburg for an additional station or 
for the change in facilities of the existing station there. In light of this 
conclusion the fact that the Gettysburg applicants proposed unlimited 
hours of operation while Price's application specified only daytime use 
of the frequency would not become determinative, albeit that factor 
might merit consideration. By using simply a statistical approach, 
however, the Commission lost sight of the actual needs of Frederick for 
a new station. The Initial Decision was reversed, and Price's applica- 
tion denied, because on a statistical basis WGET would provide a night- 
time signal to a computed number of persons. The statistical preference 
for Frederick during the daytime was overcome by the statistical night- 
time advantage of the Gettysburg proposals over Price's proposal 

(R. 1202), and the needs of Frederick for a new station remain 
unfulfilled. 


The net result of the Commission's decision is that there were the 


same number of|radio stations at the termination of this proceeding as 
when it commenced. No new station was added by the March 29th deci- 
sion. Frederick still had only one station, as did Gettysburg, and WGET 
simply transferred to another frequency. Had the Commission kept in 
mind the actual, demonstrated needs of Frederick, it is doubtful if the 
same result would have been reached. Frederick and the people of the 
city became but "community x" and faceless numbers under the statis- 
tical approach, and their needs were left unfilled because another 
statistical computation suggested greater efficiency. 


Although the question of comparative public need in Democrat 
Printing Co. v. F.C.C., 91 U.S. App. D.C. 72, 202 F.2d 298, involved 
service from an existing station and a new station which would interfere 
with the established one, the Court's views in the case on the dangers of 
using purely quantitative criteria are equally applicable in the instant 
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case. Comparative need, whether of two communities contesting for a 
single available facility, or of listeners involved in a contest between 
an existing service and a threatened interfering service, cannot turn on 
purely quantitative criteria, and the Commission's statistical, quantita- 
tive approach in the instant case cannot be affirmed. 


In the unique situation presented by the record in the case before 
the Commission that body should have disdained the statistical approach 
and considered the relative needs of the communities for additional 
radio service in accordance with the tests for such needs specified in 
the Easton and Harrell cases, supra. The error of the Commission in 
refusing to make such tests here stands even more starkly than the 
similar errors which led to reversal in the Easton and Harrell cases, 
for here there was evidence of present and proposed programs for 
evaluating comparative community needs which the Commission flatly 
refused to consider. Here the Examiner had carefully distilled the evi- 
dence into findings of fact, which the Commission refused to recognize 
for Section 307(b) purposes, and here there were logically drawn con- 
clusions with respect to the relative community needs from| the stand- 
points of both the listeners and those who use broadcast time, all of 
which the Commission summarily rejected. Further argument should 
not be necessary to indicate the enormity of the Commission's error 


and the necessity for reversing the March 29th decision. 


THE COMMISSION'S DETERMINATION THAT SECTION 307 (b) 
OF THE ACT REQUIRED A GRANT TO WGET IN PREFERENCE 
TO A NEW STATION IN FREDERICK WAS ERRONEOUS 
BECAUSE IT WAS BASED UPON AN INCOMPLETE AND IN- 
CORRECT EVALUATION OF THE SIGNIFICANT DIFFERENCES 
BETWEEN THE PRICE AND WGET PROPOSALS 


As the discussion under Point I demonstrates, the Commission 
eschewed a qualitative evaluation of the relative needs of Frederick and 


Gettysburg for the additional radio service contended for in this pro- 
ceeding, and purported to determine the "fair, efficient and equitable 
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distribution" called for by Section 307(b) of the Communications Act of 
1934, as amended, on a quantitative, statistical basis. The evaluation, 
and the Commission's determination based thereon, emphasized the "ef- 
ficient" criterion of Section 307(b) to the point that the fairness and 
equity tests were completely lost sight of. Additionally, however, the 
Commission erred in refusing to recognize those aspects of efficiency 
which would, if considered, result in preferences for Price's proposal 
and militate against a grant of WGET's application. The Commission's 
over-all consideration of the competing proposals was faulty, and the 
errors redounded to the detriment of applicant Price and the Frederick 
community. 


A. No New Station Resulted From The WGET Grant, And Only 
A Modicum Of Additional Service, Beyond Gettysburg, Was 
Gained, While The Grant Deprived Frederick Of A Second 
Station 
At no place in the decision or in the memorandum opinion and order 
denying the several petitions for rehearing and other relief did the Com- 
mission come to grips with the basic features of this case. Operating on 
1450 kc WGET supplies primary service to all of Gettysburg both during 
the day and at nighttime. The change from 1450 kc to 1320 ke would not 
make one particle of difference with respect to the reception service 
available in Gettysburg, either daytime or nighttime. Viewing the aspects 


of the WGET grant from considerations of transmission facilities, i.e., 
the "community radio mouthpiece" aspect of a radio station (F.C.C. v. 
Allentown Broadcasting Co., 349 U.S. 358, 362) the Commission's decision 
resulted in no change in Gettysburg's status — the community started with 
one “mouthpiece” and it still has but one. 


The grant to WGET resulted in a denial to the Frederick community 
of another possible reception service and another transmission service. 
The grant to WGET worked no change in Gettysburg's status — it started 
with one station and it wound up with one station; it started with but two 
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reception services (including that from the local station) and it wound 

up with but two services. The net result, then, of the Commission's 
decision was to assign one of the scarce radio frequencies to WGET 
without benefiting either one of the two competing communities. No new 
station resulted from the grant to WGET, while a grant to Price would 
have seen the advent of a new station, one which could serve the pressing 
needs of Frederick for additional transmission and reception service. In 
light of result of the Commission's decision, reasoning must be strained 
to find any effectuation of the efficiency standard of Section! 307(b), much 
less the standards of fairness and equity. 


According to the Commission's theory, it denied Price's proposal 
for a second local station at Frederick — "denying a choice of local day- 
time service to a community of impressive population, commercial and 
growth statistics" (R. 1202) — because WGET offered nighttime operation 
on the contested frequency (1320 kc) while Price did not. But, as we 


have seen, WGET was already operating during the nighttime at Gettys- 


burg and supplying that community with service during those hours so 
the simple fact of nighttime operation at Gettysburg by WGET offered 
nothing new to the community. Going further we find the Commission 
asserting that the grant to WGET was required because the| Gettysburg 
station would bring a first primary service at night to 1,131 persons 
living in areas outside of the city. (R. 1202, 1204). However, this 
assertion is difficult to square with the view which the Commission took 
in this very case on the relative lack of importance of a first primary 
service to a small number of persons at nighttime. It is even more im- 
possible to square with the Commission's views on such subject in con- 
temporaneous cases. 11 


The Monocacy proposal for Gettysburg would bring a first primary 
service to 561 persons (R. 1204), and the difference between WGET and 
Monocacy in this respect was roughly 500 persons, but the Commission 


2 This latter point is developed more fully in Point I, infra. 


26 


awarded WGET no preference over Monocacy on such basis. Price 
agrees with the Commission here, and would be the first to suggest that 
an attempt to ascribe controlling and decisional weight to so minuscule 
a number would be unjustified, especially when it is remembered how 
the figures are determined. In this case, in accordance with the method 
prescribed by the Commission's rules, the calculated interference-free 
contours of the proposed station were plotted on Minor Civil Division 
maps and the populations in the minor civil divisions were totalled, an 
assumption of uniform distribution of population being availed of where 
a division was bisected by the plotted line. (WGET Exhibit 1, App. V 
(R. 404); Monocacy Exhibit 1, p. 2 (R. 222)). The imagination need not 
run riot to suggest opportunities for population count errors in such a 
situation; even the difference between using a sharpened or a dull pencil 
to draw the line could work an unintentional error. 


Price does submit, however, that the Commission should have 
been consistent in its appraisal of the significance of a computed first 
nighttime primary signal to small numbers of people. It should not have 
awarded the grant to WGET in preference to Price's proposal for a 
second local station in Frederick on the basis of the approximately 600 
more persons than the 500 mentioned above for a net of 1,131, calculated 
to receive a first primary signal at nighttime from’ WGET. The Commis- 
sion's failure to acknowledge and consider the result of its award of the 
contested frequency to WGET for a change in frequency in preference to 
a grant of Price!s proposal to establish a second, competing radio station 
at Frederick requires a reversal of the decision. 


B. The WGET Proposal Was Itself Inefficient 


The Commission denied Price's application on the ground, inter 


alia, that the Frederick applicant's proposal was not as efficient as 
WGET's because Price proposed daytime operation rather than full- 
time. (R. 1202). Throughout the proceeding before the Commission 
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the three competing applicants explored the question of efficient utiliza- 


tion of the contested frequency and the degree of compliance with the 


Commission's "10% Rule" (Section 3.28(c) of the Commissions Rules 
and Regulations). In the Initial Decision the Examiner properly made 
findings on the points of difference thus raised by the applicants. 
Johnston Broadcasting Co. v. F.C.C., 85 U.S. App. D.C. 40, 175 F.2d 
351. On the basis of the record evidence and the issue as raised by the 
competitors he found that the population within WGET's normally pro- 
tected nighttime contour is 16,454, but that 7,778 or 43.7% thereof, 
would not in fact obtain service because of interference to WGET's 
proposed signal from other stations. (R. 1050). WGET's interference- 
free contour would be 16 mv/m, as contrasted with the normally pro- 
tected contour of 4 mv/m for such class station. The Examiner pointed 
out that WGET's nighttime proposal far exceeded the 10% (of population 
within normally protected contour who would not receive service because 
of interference) limitation of Section 3.28(c) of the Commission's Rules, 
and that it was saved from denial for lack of compliance therewith by 
coming within an exception thereto. The Examiner concluded that the 
nighttime operation of WGET was not efficient in that it would not serve 
43.7% of the population within its normally protected contour, albeit 
denial of the application on that ground would not follow. He did, how- 
ever, conclude that the lack of efficiency should be considered in the 
assay of the competing proposals under Section 307(b) of the Act 
required in this proceeding. (R. 1066-1067). 


The Commission struck all those findings and exceptions from the 
Initial Decision (R. 1202, 1207), and refused to consider the inefficient 
aspects of WGET's proposal, although it admitted that a proposal which 
would serve slightly more than half (WGET, 53.6%) of the population 
within the normally protected contour was obviously less efficient than 
one which served a greater percentage. (R. 1202). Price submits that 
the Commission's failure to weigh the inefficient aspects of WGET's 
proposal, while denying Price's application for being inefficient, taints 
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the decision with yet another error. After Price directed the attention 
of the Commission to the error, in the petition for reconsideration and 
other relief (R. 1957-1959), the Commission claimed that it had "fully 
considered the comparative efficiencies of the proposals" (R. 1679), 

yet it did not restore the findings and conclusions on the subject which 

it had stricken by its March 29th decision. (R. 1202-1207, supra). Price 
submits that the earlier error has not been cured and that the Commis- 
sion'’s judgment has never adequately included a consideration, under 
Section 307(b) of the Act, of the inefficient aspects of WGET's proposal. 


C. The Commission Refused To Recognize That The Elements 
Which Occasioned The Gettysburg Applications Contra- 


Indicated A Finding Of Need For A New Station There 


During the hearing it was brought out that Monacacy's application 
for a station on 1320 kc at Gettysburg, Pennsylvania, was occasioned by 
and followed the filing of two applications for that frequency in the 
Frederick, Maryland, area which would compete with Monocacy's station, 
WFMD, also at Frederick. Similarly, it was shown that WGET's applica- 
tion for 1320 kc, which was mutually exclusive with Monocacy's for 
Gettysburg, was triggered by the latter. Detailed findings on this matter, 
based upon the record, were submitted by Price in its Proposed Findings 
and Conclusions filed with the Examiner on March 30, 1959. (R. 1809- 
1811, 1812-1813). In the Initial Decision the Examiner set out some of 
the pertinent dates and the considerations which led to the filing of the 
Monocacy and WGET applications and the respective amendments to 
their applications. (R. 1038, 1048). The Commission, however, deleted 
those findings and refused to consider the additional findings which Price 
had brought to the Commission's attention by way of exceptions to the 
Initial Decision. | (Commission decision, Appendix, p. 3, ruling on Mono- 
cacy exceptions 6 and 17 (R. 1209), p. 5, ruling on Price exceptions 5-6, 
31-33, 39 (R. 1211)). Although, as above shown, there was a 307(b) 
issue both inherent in the case and specified by the Commission in the 
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hearing order, the Commission took the position that evidence concerning 
the reasons why the Gettysburg applications were filed was not cognizable 
under any issue. (R. 1211). 


It would appear axiomatic that if Monocacy filed for Gettysburg to 
protect its Frederick station from competition, the Gettysburg proposal 
could not be found to have sprung from a need for an additional station 
there. Rather, the evidence of the actual motivation for the Monocacy 
proposal for Gettysburg contra-indicates a finding of a need in the latter 
community for a new station. A private "need" to forestall competition 
precludes a public need finding under Sec. 307(b). Similarly, if WGET's 
application to change from 1450 kc to 1320 kc was triggered by the threat 
to competition to its monopoly status posed by Monocacy's application, 
then no finding of need for the frequency change sought by WGET could 
be made. 


Both Monocacy and WFMD have had many years of experience in 
the broadcasting business, and the Commission's observation in a similar 
situation is applicable here: 

"We find it extremely difficult to believe that Pomeroy, who 
has had in excess of ten years’ experience in the broadcast 
field, was so naive as to fail to consider the effect which his 
application would have upon the Lansing applicants and the 
concomitant benefit to WILS and himself. Despite his denial 
of any motive to impede the Lansing applicants, the circum- 
stances strongly suggest that Pomeroy's filing was at least 


in part for such purpose, and to that extent he must be held 
to have acted in bad faith." Capitol Broadcasting Co.|, 20 


Pike & Fischer R.R. 979, 984 (September 13, 1960). | 

Apart from any bad faith consideration, Price contended before the 
Commission, and urges in this Court, that the motives and circumstances 
surrounding the Monocacy and WGET applications, the latter being 
triggered by the former which in turn resulted from an attempt to insulate 
WFMD from competition, are cognizable under the 307(b) issue. If 
demands and unfilled needs of a community for an additional radio station 
are relevant to the test made under the referenced section of the Act, 
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Tri-State Broadcasting Co., Inc. v. F.C.C., 68 U.S. App. D.C. 292, 
96 F. 2d’584, evidence indicating that the proposal or proposals 
involved are not idictated by need should similarly be considered. The 
Commission's refusal to consider the available evidence of such factors 


should not be sanctioned by the Court 2 


I 


THE COMMISSION ERRED IN GIVING DECISIONAL WEIGHT 

TO THE RELATIVELY SMALL NUMBER OF PERSONS WHO 

WOULD RECEIVE A FIRST NIGHTTIME PRIMARY SERVICE 

FROM WGET, MAKING A LEGAL AND POLICY HOLDING 

IN THIS CASE INCONSISTENT WITH THOSE IN 

CONTEMPORANEOUS CASES 

The discussion in the other portions of this brief has shown that 
the Commission denied Price's application for a second station in 
Frederick and granted instead the WGET application for a change in 
frequency of the Gettysburg station because the latter's proposal 
indicated that it would bring a first primary service to 1,131 persons 
residing in areas outside the city of Gettysburg. As we have also shown, 
the Commission ‘did not consider all the elements of preference for Price 
under the test of| Section 307 (b) of the Act, but even upon the limited 
consideration the Commission acknowledged that: "In denying the Price 
application we are denying a choice of local daytime service to a com- 
munity of impressive population, commercial and growth statistics." 
(R. 1202). Nevertheless, it held that the first primary nighttime serv- 
ice which WGET would render to approximately 1,000 persons was the 
controlling factor. 


There was no evidence adduced on the record concerning actual 
need or desire of the 1,000 or so persons calculated to receive the first 


2 With the pleadings filed by Price in connection with its petition for reconsid- 


eration of the March 29th decision and for other relief, the petitioner submitted 

an affidavit reciting the additional facts showing the blocking aspects of Monocacy's 
application. The petitioner stated that if a further hearing be held in this case 

the deponent would appear and testify as in the affidavit set forth. (R. 2061-2062). 
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nighttime primary service, and the Commission expressly disclaimed a 
consideration of program service under the 307 (b) issue. (R. 1199-1200, 
1675-1676). The Commission was at best indulging in a presumption of 
need, yet it failed to include in its consideration a recognition of the 
decline of nighttime radio listening since the advent of television. The 
Commission is aware, of course, of the decline of nighttime radio use 
where television service is present. The radio listening audience is now 
a television watching audience, and the advertiser has transferred his 
budget to the new media. To cite but one example of the Commission's 
awareness of the situation in the broadcasting industry today, it recently 
had under consideration and granted an application of KQIK,| Lakeview, 
Oregon, to change from unlimited time to specified time during the day, 
dropping thereby nighttime service. (BML-1768, F.C.C. Report No. 
3503, March 9, 1960). In the application KWIK informed the Commis- 
sion that "we have found that most people watch television during the 
evening from around 6:00 p.m. on", and the station showed |that the lack 
of interest in evening radio service was apparent in the advertiser as well 
as the listener, making nighttime operation an "extreme financial hard- 
ship." As mentioned, the Commission granted KQIK's suspension of 
nighttime service and the station now operates until 7:00 p.m. six days a 
week and until 5:00 p.m. on Sundays. 


During the hearing of this case before the Commission, one of 
WGET's witnesses testified that The Gettysburg Times, the |daily news- 
paper published by WGET (Times and News Publishing Company), carries 
the television logs of the Baltimore Channel 2 television station and "the 


other area (television) stations that do come in here." (Tr. 590) .2° The 


WGET radio station carries commercial spot announcements for WGAL-TV, 
publicizing the television programs, (Tr. 588). 


aS The Commission's records show that television service fromWGAL-TV, 
Lancaster, is available to all of the area wherein WGET's nighttime radio signal 
would be interference-free. WTPA(TV), Harrisburg, and WSBA-TV, York, are 
among the other television stations claiming service in the same area. 
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When Price pointed out to the Commission its failure to consider 
the decline in nighttime radio use where television service is present 
(R. 1970), the Commission took the position that television and radio are 
different types of service and that Section 307 (b) contemplates a distribu- 
tion of each type. (R. 1680). This assertion misses the point altogether. 
Price did not claim that television and radio are the same class of serv- 
ice, but simply said that the advent of television has reduced what might 
be termed the historical importance of a presumption of need for a night- 
time radio service. Years ago, when the Commission first started ad- 
ministering the Communications Act of 1934, nighttime radio listening 
was an important aspect of individual and family life. The actors and 
personalities on Sunday night radio programs, for example, were probably 
better known to the average American than the elected officials of his 
community or state. Now, however, television occupies the "listeners'" 
time and attention at night, as the Commission is well aware, and nighttime . 
radio listening in an area having television service is indulged in by but a 
few persons. The phrase, "first nighttime primary service" no longer 
has the same import, importance or significance in television-served 
areas. The Commission cannot claim expertise in communications and 
broadcasting if it refuses to recognize this phenomenon, or recognizing 
the phenomenon, it cannot say that it isn't being arbitrary when it refuses 
to give it appropriate consideration. 


In contemporaneous cases the Commission has held, and been af- 
firmed by this Court, that primary service at nighttime to a so-called 
"white area’, viz., an area not presently having such service, is not all- 


controlling under Section 307 (b) of the Act. In Gillespie Broadcasting 
Co., 15 Pike & Fischer R.R. 878, affirmed sub nomine, Red River 
Valley Broadcasting Corp. v. F.C.C., 106 U.S. App. D.C. 333, 272 F. 
2d 562 (1959), KNAF, at Fredericksburg, Texas, was granted a permit 
to change frequency and change from unlimited time operation to daytime 
only. With its licensed facilities the station supplied the only primary 


service at nighttime to some 4,000 persons, including all those in the 
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community of Fredericksburg. Nevertheless the eeenaet held that 


the loss of the only nighttime service by that population was not a possible 
basis for denial of the application because of the gain in service during 


the daytime, and the Court of Appeals agreed. Red River Case, supra. 


In Vidalia Broadcasting Co., 8 Pike & Fischer R.R. 1, (cited with 
approval by this Court in the Red River case, (supra), the Commission 
authorized the only station in a community to change from unlimited time 
to daytime operation, even though this would result in the loss of the only 
nighttime primary service to some 5,000 persons, because the change 
would enhance other considerations of Section 307 (b) of the Act, viz., 
additional daytime service. Another case which might be noted is John 
K. Rogers, 20 Pike & Fischer R.R. 522. The citation is to|the Initial 
Decision which held that the loss of an only primary service |at nighttime 
by 27,289 persons, 17,136 of whom lived within the station's city and 
10, 153 beyond, was not decisionally controlling when other Section 307 (b) 
factors suggested the grant. On February 3, 1961, the Commission is- 
sued instructions for the preparation of a Final Decision affirming the 
Initial Decision. (F.C.C. Report No. 134, released February 6, 1961). 


We have already adverted to the inconsistency of the Commission's 
evaluation of the "white area" figures in the instant case where WGET 
and Monocacy were compared, a difference of some 500 persons who 
would receive a first primary nighttime service being held to be not 
controlling (a conclusion with which Price agrees). See Point II, infra. 
For convenience the discussion on the point won't be repeated here, but 
it should be considered again since it shows that the legal and policy hold- 
ing announced by the Commission as the justification for denying Price 
and granting WGET is not only inconsistent with its holdings, in contempora- 
neous cases,that a first primary service at nighttime is not controlling 
under Section 307 (b) of the Act, but it is similarly inconsistent with the 
holding to the same effect made in this very case. 
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In the face of the foregoing mentioned "white area" figures, 27,289, 
5,000 and 4,000, which the Commission has elsewhere viewed as not 
controlling under 307() when important daytime service considerations 
are present, the Commission's holding in the instant case cannot be 
sustained on any basis. The decision to grant WGET and deny Price, 
although "there is no question but that Price has made a more convincing 
daytime showing than have the Gettysburg applicants" (R. 1200), and 
although "in denying the Price application we are denying a choice of 
local daytime service to a community of impressive population, commercial 
and growth statistics" (R. 1202), simply because WGET would fill in the 
interstices in nighttime service to some 1,000 persons, is patently un- 
reasonable and arbitrary. Section 307(b) of the Act will not be served 
unless the erroneous decision is reversed. 


IV 


THE COMMISSION'S DECISION AND ITS RULING ON EXCEP- 
TIONS FAILED TO COMPLY WITH THE REQUIREMENTS OF SEC- 
TION 8(b) OF THE ADMINISTRATIVE PROCEDURE ACT 


Section 8(b) of the Administrative Procedure Act, 5 U.S.C. Sec. 
1007(b), provides in pertinent part: ''***The record shall show the ruling 
upon each such finding, conclusion, or exception presented. All decisions 
-.. Shall . . . include a statement of (1) findings and conclusions, as well 
as the reasons or basis therefor, upon all the material issues of fact, 


law, or discretion presented on the record. . . ." No decision or disputed 


ruling of the Commission can be affirmed by the Court unless the Statute 
is complied with in the quoted particulars so that "the basis of its action 
(is) reasonably clear". Radio Station KFH Co. v. F.C .C.,101 U.S. App. 
D.C. 164, 166, 247 F. 24 570, 572; Commonwealth of Puerto Rico v. 
Federal Maritime Board, _U.S. App.D.C.__(C.A.D.C., Case No. 
15846, Feb. 23, 1961). | 
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In the March 29th decision here appealed from the Commission did 
not include a statement of findings but adopted the findings ff the Initial 
Decision "with the modifications , additions and deletions noted in the ap- 
pendix (t)hereto." (R. 1197). With respect to the conclusions, however, 
the Commission adopted an entirely new set, discussing in |several places 
in the new conclusions certain of the errors or deficiencies it felt were 
present in the Examiner's conclusions. Other material issues presented 
by the Examiner's conclusions were apparently intended to|be ruled upon 
in the exceptions, but by following this form the Commission failed to rule 
upon that material issue of law presented by the Examiner's Conclusion 
24 (R. 1071), namely, the question of applicability to this case of the 
Court's holdings in Harrell v. F.C.C., 105 U.S. App. D.C. 352, 276 F. 2d 
629. 


A brief recitation of the background would be helpful to show how 


the issue arose. The Harrell decision came down after the close of the 


evidentiary hearing but before the Examiner issued his Initial Decision, 
the Court's opinion being available to the parties while they were preparing 
their proposed findings , conclusions and supporting briefs for filing with 
the Examiner. Price's ''Reply To Proposed Findings Of Fact And Con- 
clusions" of the other parties, filed on April 24, 1959, urged that the then 
recent Harrell (Star of the Plains) case broadened the scope of the 307(b) 
issue. (R. 980-981). At this juncture it should be noted that the hearing 
record contained the evidence cognizable under the Harrell decision 

307(b) issue tests, albeit such evidence hadbeen adduced under other 
issues. 


During the evidentiary hearing the present programming in 
Frederick, supplied by WFMD, had been developed. Similarly the present 
programs in Gettysburg supplied by WGET, and some aspects of the 
program service supplied to Gettysburg by WHVR, Hanover, were ad- 
duced on the record. Both Monocacy and WGET showed their proposed 
programs for Gettysburg. Most of this evidence was admitted under the 
comparative issue obtaining between the two Gettysburg applicants (WGET 
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and Monocacy), although much was adduced by cross-examination without 
specific reference to any of the hearing issues. Price then attempted to 
show its program plans for Frederick and to demonstrate how its proposal 
would meet existing program needs in the community. The other parties 
strenously objected to such evidence on the grounds that the 307 (b) issue 
did not permit of|those considerations. (Tr. 235-236). Price took the 
position that the 307 (b) issue encompassed programming considerations 
insofar as they reflected community needs. (Tr. 237). In light of the 
then prevailing Commission view of the scope of a 307 (b) issue the parties' 
objections were sustained by the Hearing Examiner, but the material 
which Price had proffered remained in the record as an offer of proof. 
(Tr. 323-324; R. 1063). 


In this situation the Hearing Examiner issued his Initial Decision, 
calling attention to the Harrell decision and premising an evaluation of 
the relative needs of the two communities along the lines outlined by the 
Court in the decision. (R. 1071-1072). He had, of course, made the 
findings of fact upon which the Harrell case conclusions were drawn. 
WGET, Monocacy and the Commission's Broadcast Bureau excepted to 
those findings and they similarly excepted to the Examiner's conclusions 
which were based on such findings. The Commission granted those ex- 
ceptions and held that programming evidence was barred from a Section 
307 (b) issue consideration by the Allentown case (F.C.C. v. Allentown 


Broadcasting Corporation, 349 U.S. 358 (1955)). (R. 1199, 1200-1201). 
However, nowhere in the March 29th decision nor in the ruling on the 


exceptions did the Commission even mention the Harrell case. Whether 
the Commission believed at that time that Harrell wasn't good law in 

light of Allentown; whether the Commission believed that the two cases 
could be reconciled but that Harrell wasn't applicable here; or whether 

the Commission simply overlooked the Harrell case when it prepared the 
March 29th decision, are but three of the many alternative explanations 
which could be offered. Price'‘was prejudiced by the Commission's failure 
to follow the Harrel case (see Point I, infra). And Price, no less than the 
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Court, can but speculate as to the Commission's unstated conclusion on 
that material issue of law in the March 29th decision. 


Price had carried forward an exception to the exclusion of its 
programming evidence and had renewed its offer of proof with respect to 
such evidence, The Commission failed to rule directly upon the excep- 
tion (Price Exception 42) when it arrived at the March 29th decision, as 
the Commission subsequently acknowledged in the memorandum opinion 
and order denying Price's petition for reconsideration. (R| 1672). The 
oblique ruling, suggested by the memorandum opinion and order as having 
been made in the decision, does not meet the test of Section 8(b) of the 
Administrative Procedure Act, 5 U.S.C. Sec. 1007(b). Radio Station KFH 


Co., case, supra. 


To sum up this point, Price suggests that the foregoing errors may 
have been occasioned by inadvertence and by the form of decision utilized 
by the Commission. Inadvertence, however, cannot gainsay the errors, 
and the decision should be reversed. Saginaw Broadcasting Company v. 
F.C.C., 68 U.S. App. D.C. 282, 291-292, 96 F.2d 554, 563-5164. 


Vv 


THE COMMISSION ERRED IN DENYING PRICE'S PETITION 
FOR RECONSIDERATION OF THE ERRONEOUS DECISION AI 
FOR REOPENING OF THE RECORD TO SHOW THE CONT! 
OF MATERIAL FACTS ASSUMED BY THE COMMISSION 


Convinced that the Commission had made substantial errors of law 


and of fact in the March 29th decision, Price prepared and filed a petition 
seeking reconsideration of the decision and an opportunity to show the con- 


trary of material facts erroneously assumed by the Commission, request- 
ing the reopening of the record if necessary for proper consideration of 
the material proffered by Price showing the contrary of the|erroneous as- 
sumptions, and requesting oral argument. (R. 1935-1987). |This petition 
was denied in all respects by the Commission (R. 1670-1680), and none 
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of the errors in the decision were corrected. The more significant er- 
rors have, of course, been discussed in the earlier portions of this brief. 
If those errors require a reversal of the Commission's decision by the 
Court on this appeal, as Price submits they do, then it is axiomatic that 
the Commission should have corrected them when the petition for reconsid- 
eration was brought on for determination. Beyond this, however, the 
Commission committed additional error by not permitting Price to show 
the material facts which offered to disprove erroneous assumptions made 
by the Commission in the March 29th decision. 


In the March 29th decision the Commission assumed that a grant to 
WGET which would shift the station to 1320 kc would allow use of WGET's 
present facilities|in Gettysburg for another station there, (R. 1205), 
permitting itself to be influenced by a presumption favorable to WGET. 
Price recognized that the assumption was noted in the portion of the deci- 
sion where WGET and Monocacy were being compared, but Price also 


knew that at the oral argument before the Commission en banc, prior to 


the issuance of the decision, the question of the possibility of freeing 
WGET's frequency for possible future assignment was considered against 
Section 307 (b) of the Act, the issue under which Price's application was 
ultimately denied. (Tr. 795, 826-A, 836). 


Price thereupon made the offer to prove to the Commission the 
invalidity of the assumption, making the offer both in an effort to give the 
Commission the opportunity to correct its error and under a claim of 
right derived from Section 7 (d) of the Administrative Procedure Act, 

5 U.S.C. Sec. 1006(d), which reads: 


"The transcript of testimony and exhibits, together with all 
papers and requests filed in the proceeding, shall con- 
stitute the exclusive record for decision in accordance 
with Section 1007 of this title and, upon payment of law- 
fully prescribed costs, shall be made available to the 


parties. Where any agency decision rests on official 
notice of a material fact not appearing in the evidence in 


the record, any party shall on timely request be afforded 
an opportunity to show the contrary." (Emphasis supplied). 
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Price tendered the affidavit of a qualified radio engineer who had made a 
study of the allocation situation as it affected 1450 ke in Gettysburg and 
Adams County. (R. 1982-1985). The opinion of the expert was that the 
frequency which WGET would vacate could not practically be used for 


another station in that community because of interference considerations 
and problems in selecting a site. 


The Commission rejected the offer of proof on the ground that it had 
considered the availability matter only in relation to the conflict bet ween 
the two Gettysburg applicants and unrelated to the Price proposal. (R. 1674). 
Nevertheless it did not disturb the March 29th decision, and Price's ap- 
plication was still denied because a grant to WGET was made. 


Unless the Court agrees with the Commission that the availability 
assumption played no part in the Commission's ultimate judgment to grant 
WGET's application and deny Price's, Price should have been afforded 
the opportunity to show the contrary of the Commission's assumption. 


In yet another area the Commission indulged in an assumption which 
Price offered to disprove. During the hearing Price's evidence showed 
that its application for Frederick did not propose unlimited|time operation 
because there would have been a violation of the 10% rule (Section 3.28(c), 
Commission's Rules and Regulations) with respect to nighttime operation. 
(Tr. 632-633). In spite of the explanation on the record the|Commission's 
March 29th decision suggested that Price could not propose) a nighttime 
operation. (R. 1202). Again under a claim of right derived|from Section 
7 (ad) of the Administrative Procedure Act, Price offered to prove that it 
could and would apply for nighttime operation, although the |10% rule would 
be exceeded. The offer was designed to disprove the erroneous assump- 
tion suggested by the March 29th decision that the failure to specify night- 
time operation indicated a desire to avoid service to the Frederick com- 
munity at nighttime. (R. 1957). The Commission failed to recognize the 
basis for Price's offer of proof, and in the memorandum opinion and 
order denying Price's petition the offer was treated simply jas an attempt 
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to improve the application, which could not be done by way of a petition 
for reconsideration. (R. 1678). In light of the fact that Price had sub- 
mitted the offer of proof pursuant to Section 7(d) of the Administrative 
Procedure Act (R. 1957), the rejection of the offer on the sole basis 
recited by the Commission was erroneous. 


Finally, the Commission erred in refusing to reconsider its March 


29th decision, and to require further hearing if necessary, to consider 

the reasons why Monocacy and WGET filed their respective applications 
for Gettysburg. Price's petition for reconsideration had pointed out the 
error made by the March 29th decision in refusing to even consider the 
evidence of record showing "blocking" aspects of both proposals, and in 

a reply to oppositions of the other parties on this point submitted an 
affidavit which recited additional facts which would be proved if the Com- 
mission ordered|rehearing. The Commission's refusal to reconsider that 
part of the March 29th decision which opined that such evidence wasn't 
admissible under any of the issues, and its refusal to consider the addi- 
tional evidence for the same reason, (R. 1675-1676), overlooks the key 
307(b) issue in the case, namely, the relative needs in the two communities 
being considered. It should be apparent that evidence which indicates that 
an application is)filed to serve a private, competitive need can appropriately 
be considered under the same issue whereunder the Commission has util- 
ized a presumption of public need for the facility being sought. 


In the circumstances of this case then, the total denial of Price's 
petition for reconsideration and for other relief was unreasonable and 
arbitrary. 
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VI 


THE COMMISSION ERRED IN DENYING PRICE'S PETITION FOR FINAL 
CONSIDERATION OF THIS CASE PRIOR TO OR SIMULTANEOUSLY 
WITH THE MUSICAL HEIGHTS CASE AND THEN UTILIZING A GRANT 
OF THE MUSICAL HEIGHTS APPLICATION TO WEAKEN THE|307(b) 
PREFERENCES FOR PRICE IN THE INSTANT CASE 
While this Frederick-Gettysburg case was awaiting final considera- 
tion and disposition by the Commission, another proposal which suggested 
some listening service to Frederick was brought on for oral argument en 
banc. The other case was that of Musical Heights, Inc., in}which the ap- 
plicant proposed a new daytime station at Braddock Heights, Maryland, 
some 5 miles from Frederick. The Musical Heights proposal would not 
provide a signal of sufficient strength to Frederick to be known or classi- 
fied as a Frederick station, nor would it give Frederick a transmission 
service since the studio would not be established there. (R. 2066-2067). 
Nevertheless, at oral argument in the Musical Heights proceeding the 
Commission indicated, and the Commission's Broadcast Bureau urged, 


that the needs of Frederick were so great that even the residual service 


to Frederick available under the proposed Musical Heights) station was 
sufficient to warrant a grant of the application notwithstanding the fact 
that it would cause interference to WAY Z, Waynesboro, Pennsylvania 
affecting 10,152 persons. (R. 2069, 2073-2075). Immediately after the 
oral argument the Commission announced that it had issued instructions 
looking towards a grant of the Musical Heights application.) (R. 2070). 


As Price has shown, two of the significant elements of its proposal 
in this case are that it would provide a new local station in|Frederick and 
bring a third reception service to the relatively unserved areas in Fred- 
erick County and the city of Frederick during the daytime. These were 
the elements upon which Price was contesting in this case with WGET. 
However, any grant to Musical Heights would alter the les situation 
obtaining in the Price-WGET case and prejudice Price's chances of pre- 


vailing in the contest while a petition for reconsideration was pending 
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therein. The Musical Heights proposal thus came into conflict with Price's 
and threatened a denial of Price's application without Price having the 


opportunity to bé heard thereon, contrary to the Ashbacker doctrine 
(Ashbacker Radio Corp. v. F.C.C., 326 U.S. 327, 66 S.Ct. 148). 


In Delta Air Lines, Inc. v. C.A.B., U.S. App. D.C.__, 275 F.2d 
632 (C.A.D.C., 1959), the Court held that physical mutual exclusivity is 
not the only situation where Ashbacker arises. In Delta the grant of one 
of several applications threatened a denial of the others by reason of 
economic necessities; here, the "demonstrable effect" of the Musical 
Heights application was a lessening of Price's chances of prevailing over 
WGET by reason of the necessities of Section 307(b) of the Communica- 
tions Act of 1934, as amended. Price therefore requested the Commission 
to either bring on for final consideration the senior Price-WGET case 
prior to final decision in Musical Heights, or to consolidate the proceed- 
ings so that decisional elements of preference would not be eroded away 
by the grant of the latter application without Price having an opportunity 
to be heard thereon. (Petition For Prior Or Simultaneous Consideration, 
Or For Consolidation, And/Or For Other Relief. R. 2065-2084). 


The Commission denied all of Price's requests, (R. 1248-1253), and 
on the same day (July 7, 1960) granted the Musical Heights application. 
Then the Commission went further, and when it ultimately released its 
memorandum opinion and order denying the petition for reconsideration 
in the instant case it utilized the Musical Heights grant to weaken Price's 
Section 307(b) position vis-a-vis WGET. The Commission stated that 
such grant "only moderately lessens the Frederick daytime preference", 
but it nonetheless adversely affected Price's position. (R. 1676, footnote 4). 


When all the circumstances of this case are considered and recogni- 
tion is given to the fact that had it not been for the erroneous approach 
taken by the Commission in the March 29th decision in the instant case 
Price would have had its grant before the Musical Heights application 
was granted, it must be concluded that the Commission's further error 
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of utilizing the Musical Heights grant to weaken Price's 307(b) preference 
suggests yet another reason why the decision in the present case must be 
reversed. 


The Commission's decision and all the orders entered in this case 
being erroneous, arbitrary and unreasonable, fairness to Frederick, 
Maryland under Section 307(b) of the Communications Act,|and protection 
of Price's right to have a correct decision made in this proceeding, re- 
quire a reversal of the Commission and a remand of the matter with 
instructions to enter the proper decision. 


CONCLUSION 


For all the foregoing reasons this case should be reversed and 
remanded to the Commission with directions to carry out the judgment 
of this Court pursuant to the provisions of Section 402(h) of the Communi- 
cations Act of 1934, as amended, 47 U.S.C. Sec. 402(h), affording the 


Appellant in this case all the relief as this Court may direct. 


Respectfully submitted, 


ARTHUR H. SCHROEDER 
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Washington 4, D. C. 
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Of Counsel: 
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APPENDIX 


STATUTES AND RULES INVOLVED 


The relevant parts of the Statutesand Rules to which references 
are made in Appellant's brief follow: 


STATUTES 


COMMUNICATIONS ACT OF 1934, AS AMENDED; 47 U.S.C. SEC. 151 et seq. 


Section 307(b). This section is set out at page 10, infra. 


Section 402(b). Appeals may be taken from decisions and orders of the 
Commission to the United States Court of Appeals| for the 
District of Columbia in any of the following cases; 


(1) By any applicant for a construction permit or station 
license whose application is denied by the Commission. 


Section 402(h). In the event that the court shall render a decision and 
enter an order reversing the Commission, it shall remand the 
case to the Commission to carry out the judgment) of the court 
and it shall be the duty of the Commission, in the absence of 
the proceedings to review such judgment, to forthwith give 
effect thereto, and unless otherwise ordered by the court, to do 
so upon the basis of the proceedings already had and upon the 
record upon which the appeal was heard and determined. 


ADMINISTRATIVE PROCEDURE ACT, 5 U.S.C. SEC. 1001-1011 


Section 7(d). Record. — The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceeding, 
shall constitute the exclusive record for decision in accordance 
with 88 and, upon payment of lawfully prescribed costs, shall 
be made available to the parties. Where any agency decision 
rests on official notice of a material fact not appearing in the 
evidence in the record, any party shall on timely request be 
afforded an opportunity to show the contrary. 


Section 8(b). Submittals and Decisions. — Prior to each recommended, 
initial, or tentative decision, or decision upon agency review 
of the decision of subordinate officers the parties shall be 
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afforded a reasonable opportunity to submit for the consider- 
ation of|/the officers participating in such decisions (1) pro- 
posed findings and conclusions, or (2) exceptions to the 
decisions or recommended decisions of subordinate officers 
or to tentative agency decisions, and (3) supporting reasons 
for such exceptions or proposed findings or conclusions. 

The record shall show the ruling upon each such finding, con- 
clusion, or exception presented. All decisions (including 
initial, recommended or tentative decisions) shall become a 
part of the record and include a statement of (1) findings 

and conclusions, as well as the reasons or' basis therefor, 
upon all the material issues of fact, law, or discretion 
presented on the record; and (2) the appropriate rule, order, 
sanction, relief, or denial thereof. 


RULES 


RULES AND REGULATIONS, FEDERAL COMMUNICATIONS COMMISSION 


Section 3.28(c). Upon a showing that a need exists, a Class I, III, or 
IV station may be assigned to a channel available for such class, 


even though interference will be received within its normally 
protected contour; Provided: (1) no objectionable interference 
will be caused by the proposed station to existing stations or 
that if interference will be caused, the need for the proposed 
service outweighs the need for the service which will be lost 
by reason of such interference; and (2) primary service will 
be provided to the community in which the proposed station 

is to be located; and (3) the interference received does not 
affect more than 10 percent of the population in the proposed 
station's normally protected primary service area; however 

in the event that the nighttime interference received by a pro- 
posed Class II or II station would exceed this amount, then an 
assignment may be made if the proposed station would provide 
either a standard broadcast nighttime facility to a community 
not having such a facility or if 25 percent or more of the 
nighttime primary service area of the proposed station is 
without primary nighttime service. Further, proviso (3) of this 
paragraph shall not apply to existing Class IV stations proposing 
power in excess of 250 watts with respect to population in the 
primary service area outside the eautyetent 250 watt, 0.5 
mv/m contour. 
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(i) 
QUESTIONS PRESENTED 
Case No. 16039 


1. Did the Commission properly interpret and apply Section 307 (b) 
of the Communications Act of 1934, as amended, in preferring the applica- 
tion of the Times and News for a change in facilities of its/station WGET, 


Gettysburg, Pennsylvania, over that of the applicant Price for a new sta- 


tion in Frederick, Maryland? 


2. Did the Commission err in refusing to grant the|applicant 
Price's petition for final disposition of this case prior to any final action 
on the pending application of Musical Heights for a new station in Braddock 
Heights, Maryland? : 


3. Did the Commission's Final Decision in this case comply with 
the requirements of Section 8(b) of the Administrative Procedure Act with 
respect to the form of the Decision and the rulings upon the exceptions, 
insofar as the rights of applicant Price are concerned? 


4. Did the Commission err in refusing to grant Price's petition for 
rehearing and for reopening of the:record which sought to correct the Final 
Decision and to have the Commission hear and consider new and further 
evidence, including Price's offer to show that it too would apply for use of 
the contested frequency at nighttime? 


Case No. 16043 


5. Did the Commission correctly interpret Section 307 (b) of the 
Communications Act of 1934, as amended, in connection with its prefer- 
ence of the Times and News application for a change in the facilities of 
Station WGET, Gettysburg, Pennsylvania, over that of the applicant 
Monocacy for a new full time station in Gettysburg? 


6. Assuming that the answer to this question is in the affirmative, 
did the Commission err in awarding a comparative preference to the ap- 
plicant Times and News over the applicant Monocacy? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED. 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. Section 307 (b) of the Communications Act Requires 
Grant of the Monocacy Gettysburg Application in 
Preference to the WGET Improvement of Facilities 
As Well as in Preference to the Price Frederick 
Application 53 , " , . 


A. The Commission properly applied Section 
307 (b) in preferring both Gettysburg 
applicants over the Frederick applicant 


The Commission erred in failing to grant 
Monocacy over Times and News under 
Section 307 (b) of the Act 


The Commission Erred in Applying the Standard 
Comparative Criteria to Conclude that the Needs 
Of the Gettysburg Area are Better Served by 
Granting WGET Improved Facilities than oY 
Granting Monocacy a New Station 


Il. Conclusion 
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Intervenor, 
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Appeals from Decision and Order of the 
Federal Communications Commission 


BRIEF OF APPELLANT IN CASE NO. 16043 


JURISDICTIONAL STATEMENT 


This is an appeal from the Decision of the Federal Communications 
Commission ("Commission") released March 19, 1960, granting the 
application of Times and News Publishing Company ("Times and News") 
for a construction permit to modify the facilities of standard broadcast 
station WGET in Gettysburg, Pennsylvania, and denying the mutually 
exclusive application of the Monocacy Broadcasting Company ('"Monocacy") 
for a construction permit to build a new full time station in Gettysburg, 
Pennsylvania, and also denying the mutually exclusive application of 


the Price Broadcasters, Inc. ("Price") for a construction permit to build 
a new daytime station in Frederick, Maryland} and (2) from the Memo- 
randum Opinion and Order of the Commission released September 19, 
19602 denying the April 28, 1960 Petition of Monocacy for rehearing 

of said Decision,? and also denying the April 28, 1960 Price Petition 

for Reconsideration of said Decision.* This Court has jurisdiction on 


appeal under Sections 402(b)(1) and (c) of the Communications Act of 
1934, as amended (47 U.S.C., Section 402(b) (6) and (c) ("the Act")), 
Section 10 of the Administrative Procedure Act (5 U.S.C., Section 1009) 
and Rule 37 of the Court. 


STATEMENT OF THE CASE 


By Order of June 11, 1958 the Commission designated for compara- 
tive hearing three mutually exclusive applications for the 1320 ke frequency 
as follows: Monocacy (BP-11325, Docket No. 12477) requesting a con- 
struction permit to build a new station in Gettysburg, Pennsylvania, 


R. 1197-1213 
R. 1670-1680 
R. 1215-1227 
R. 1934-1987 
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operating with 1 kw unlimited time; Times and News (File No. BP-11683, 
Docket No. 12478) requesting a construction permit to modify the facilities 
of its existing station WGET which operates in Gettysburg on 1450 ke 

with 250 watts unlimited time so as to operate with 1 kw daytime and 500 
watts nighttime on 1320 ke; and Price (File No. BP-11759, Docket No. 
12479) requesting a construction permit to build a new station in 
Frederick, Maryland, operating with 1 kw daytime only.5 This order 
found each of the applicants to be legally, technically, financially and 
otherwise qualified but specified the following five hearing issues: 


1. To determine the areas and populations which would 
receive primary service from the proposed operations 
of the Monocacy Broadcasting Company, The Price 
Broadeasters, Inc., and the Frederick County Broadcast- 
ing Company and the availability of other primary service 
to such areas and populations. 


- To determine the areas and populations which miay be 
expected to gain or lose primary service from the 
operation of Station WGET as proposed and the availa- 
bility of other primary service to such areas and popu- 
lations. 


- To determine in the light of Section 307(b) of the Com- 
munications Act of 1934, as amended, which of the pro- 
posals herein would best provide a fair, efficient and 
equitable distribution of radio service. 


. To determine on a comparative basis, in the event that 
pursuant to the foregoing issue, Gettysburg, Pennsyl- 
vania, is considered to have the greater need for either 
the operation proposed by The Monocacy Broadcasting 
Company or the Times and News Publishing Company, 
which of said two proposals would better serve the public 


5 R. 165-167 


6 The application of Frederick County Broadcasting Company to construct 
a new station in Middletown, Maryland, on 1320 ke with 1 kw, daytime only, 
was included in the order of designation, but this applicant on September 4, 
1958, amended to a non-conflicting frequency and was removed fro this 
proceeding. The issues as they relate to Frederick County Broadcasting 
Company thus became moot. 


4 


interest, convenience and necessity in the light of 
the evidence adduced under the issues herein and 
the record made with respect to the significant 
differences between the two applicants as to: 


a) The background and experience of each having 
a bearing on the applicant's ability to own and 
operate the proposed standard broadcast station. 


b) The proposal of each with respect to the manage- 
ment and operation of the proposed station. 


c) The programming services proposed in each of 
said applications. 


- To determine, in the light of the evidence adduced 

pursuant to the foregoing issues, which of the instant 

applications should be granted. 
By a Memorandum Opinion and Order of October 1, 1958, the Commission 
denied a timely filed petition by Monocacy to delete issue No. 4 as super - 
fluous since issue No. 3 relating to Section 307(b) must be decisive as 
between all three applicants. The Commission stated that Monocacy 
would have the opportunity to urge this position at a later stage of the 
proceeding on the’ basis of a full evidentiary record.7 


Prehearing conferences were held during the summer and early 
fall in 1958, evidentiary hearings began September 30, 1958 and the record 
was closed February 13, 1959. On June 23, 1959 the Hearing Examiner 
released his Initial Decision which proposed to grant the Frederick 
application of Price and to deny the Gettysburg applications of Monocacy 
and of Times and N ews.2 The Initial Decision concluded that the city 
of Frederick and Frederick County, in which it is located, have a greater 
need for a new station than does the city of Gettysburg and Adams County, 
in which it is located, so that the fair, efficient and equitable distribution 
of facilities mandate of Section 307(b) of the Communications Act, as 
amended, was better implemented by grant of the Price application than 


7 R. 171-175, 205-206 
8 RB. 1033-1072 
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by grant of either ‘the Monocacy or Times and News applications. 


Exceptions to the Initial Decision were filed by all of the parties to the 
proceeding.9 Oral argument on the Initial Decision was held before 
the Commission en banc January 21, 1960. On March 25, 1960 the 
Commission adopted its Decision which reversed the Initial Decision 
by granting the Times and News application to improve the facilities 
of its Gettysburg station WGET and denying the Monocacy and Price 
applications.10 The Decision held that a grant of either of the full time 
proposals for Gettysburg would better provide a fair, efficient and 
equitable distribution of radio service pursuant to Section 307(b) of the 
Communications Act than would a grant of Price's daytime only proposal 
for Frederick. It further held on evaluation of the standard comparative 
criteria that grant of the improvement of facilities of the existing station 
in Gettysburg would better meet the needs of the Gettysburg area than 
would grant of the Monocacy application for a new station in that com- 
‘munity. . 
} On April 28, 1960 Monocacy and Price both filed Petitions for 
Rehearing and Reconsideration of the Commission's Decision pursuant 
to Section 405 of the Communications Act and Section 1.191 of the Com- 
mission's Rules.!! On September 19, 1960 the Commission released its 
Memorandum Opinion and Order denying both of these petitions.!” On 
October 18, 1960 Price filed Notice of Appeal in this Court from these ac- 
tions of the Commission and on October 19, 1960 Monocacy also filed its 
Notice of Appeal from these actions. On November 29, 1960 the Court 
issued an Order on motion of the appellee consolidating the two appeals 
for purposes of filing a single record, filing of briefs and a joint appendix, 
and for oral argument. : 


9 R: 1073-1121; 1122-1140" 
_ 1561-1630, 1879-1898 


10 2. 1197-1218 
11 2. 1215-1227, 1934-1987 
12 2. 1670-1680 


STATUTES INVOLVED 


The applicable statutes are submitted herewith (infra) as an 
appendix. 


STATEMENT OF POINTS 


1. The Commission erred, as a matter of law, in failing to find 
and conclude that the fair, efficient and equitable distribution of radio 
facilities mandate of Section 307(b) of the Communications Act of 1934, 
as amended, requires the grant of Monocacy's application to build the 
second full time station in Gettysburg, Pennsylvania, in preference to the 
Times and News application to but moderately improve the facilities 
of its existing full time station WGET in Gettysburg as well as in preference 
to the Price application to build a new daytime only station in Frederick, 


Maryland. 


2. The Commission erred, in law and in fact, in applying the standard 
comparative criteria to conclude that the needs of Gettysburg are better 
served by Times and News extending the coverage of the community's only 
station WGET than by Monocacy establishing a second station to provide 
a first choice of local service, particularly since Times and News publishes 
the only newspapers in Gettysburg and Adams County and Monocacy would 
provide the sole competing medium for the dissemination of local informa- 


tion to the Community. 


SUMMARY OF ARGUMENT 


1. The Decision properly concludes that the fair, efficient and 
equitable distribution of radio facilities mandate of Section 307(b) of the 
Communications Act requires a grant of either of the Gettysburg full 
time proposals providing first or second nighttime primary service 
rather than a grant of the Price Frederick proposal to operate daytime 
only in areas witha minimum of two existing primary services. The 
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Decision errs, however, in failing to conclude that this mandate of 
Section 307(b) further requires grant of the Monocacy application for 

a new station in Gettysburg rather than grant of improved facilities 

to WGET in Gettysburg inasmuch as Monocacy would render a new 
service to substantially greater areas and populations day and night 
than would WGET, would provide a first choice of local service to 
Gettysburg, and would provide both a first and second primary service 
at night. 


2. The Decision errs in applying the standard comparative 
criteria — i.e., local ownership, civic activity, diversification of 
business interests, integration of ownership with management, past 
record and diversification of media of mass communications — in con- 
cluding that the needs of Gettysburg will be better served by granting 
WGET changed facilities than by granting Monocacy a new station. 


Comparison under these standard criteria is without cea in this case. 


WGET now serves Gettysburg and proposes no change of substance in 

its present programming. Since Gettysburg program needs will be met 

by WGET irrespective of a frequency change, and since the Decision 

finds the Monocacy program proposal to be as meritorious as that of 
WGET, the public interest clearly is better served by providing Gettys- 
burg a choice of the two program services. This is true even if the 
Monocacy programming were not as well effectuated as that of WGET. 
Further, since Times and News owns all newspapers and the only radio 
station in Gettysburg and Adams County, a Monocacy grant will provide 
the first competing medium for the dissemination of local information. 
Centralization of local communications media in a single source cannot 
here be justified in the public interest. It is contrary to the Commission's 
long established policy favoring diversification of the means of mass com- 
munication, irrespective of monopoly aspects. The Valdosta case cited 

as support for the Decision is completely distinguishable onlits facts. 


SECTION 307(b) OF THE COMMUNICATIONS ACT REQUIRES 
GRANT OF THE MONOCACY GETTYSBURG APPLICATION 1N PREF- 
ERENCE TQ THE WGET IMPROVEMENT OF FACILITIES AS WELL 

AS IN PREFERENCE TO THE PRICE FREDERICK APPLICATION. 


A. The Commission Properly Applied Section 307(b) in Preferring 
Both Gettysburg Applicants Over the Frederick Applicant. 


Section 307(b) of the Communications Act provides: 


"In considering applications for licenses, and for modifi- 
cations and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such 
distribution of licenses, frequencies, hours of operation, 
and of power among the several states and communities 
as to provide a fair, efficient, and equitable distribution 
of radio service to each of the same." 


The Commission's Decision released March 29, 1960 concludes that since 
Price "does not propose to serve the Gettysburg area, and because the 


Gettysburg applicants (WGET and Monocacy) do not propose to serve the 
Frederick area, Price's application must rise or fall on the 307(b) question 


herein.” It notes that in accordance with Federal Communications Com- 


mission v. Allentown Broadcasting Corporation 349 U.S. 358 (1955), 


where mutually exclusive applicants seek to serve different communities, 


the Commission must determine which community has the greater need 
for additional service; and that a comparison of proposed programming 
is not appropriate, for the needs of one community are not to be sub- 
ordinated to the ability of an applicant for another community. 


Monocacy does not dispute this logic, nor does it dispute the Com- 
mission's Conclusion (Par. 14) that a grant of either of the fulltime pro- 
posals for Gettysburg would better provide a fair, efficient and equitable 
distribution of radio service than would a grant of the daytime only pro- 
posal for Frederick. The record clearly supports such conclusion. 

It shows that while Price daytime would render a second local service 
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to the city of Frederick, which now has two primary services!3and would 


serve a population of 80,111 with from two to eleven primary services, 
both Monocacy and WGET would not only utilize the frequency full time, 
but would also serve areas at night now without any primary service, 
i.e., so-called "white areas". In addition, Monocacy would serve an 
area at night which now has but one primary service — i.e., a so-called 
"gray area".14 Thus, 307(b) is effectively implemented not only by the 
more efficient use of the frequency on a full time rather than a daytime 
only basis, but further by providing a first or second nighttime primary 
service to populations now deprived of such service. Moreover, the 
preference for the Gettysburg applicants accords with Section I of the 
Communications Act which creates the Commission"... so as to make 
available, so far as possible, to all people of the United States a rapid, 
efficient, nationwide, and world-wide wire and radio communication 
service..." (emphasis supplied). The Decision preferring Gettysburg 
accords with other cases where the Commission has favored under 
Section 307(b) the applicant proposing to render a first or second primary 
service Scripps Howard Radio, Inc. 3 Pike and Fischer Radio Regulation 


(R.R.) 1796 (1948); Magnolia Broadcasting Company 3 R.R. 1322 (1947); 
Baltimore Broadcasting Corporation 4 R.R. 950 (1948). It also accords with 


with the Commission Decision in Radio Columbus, Inc. 17 R.R. 482, 496 
(1958). There an application for a full time station in Columbus, Georgia, 
was granted in preference to an application for a daytime only station in 


1S In fact Frederick now has three daytime primary services, since on July 
7, 1960, subsequent to the decision on appeal, the Commission granted an 
application by Musical Heights, Inc. for a new station on 1320 ke in nearby 
Braddock Heights, Maryland, which station (WHMI) is now in operation. (see 
ftn. 4, page 7, Memorandum Opinion and Order of September 14, 1960, R. 1676.) 


if During the daytime Monocacy would serve a population of 93,676, with 
from six to twelve primary services, while WGET would gain daytime a 
population of 65,224, with from five to fifteen primary services. At night Mono- 
cacy would serve a population of 8,278, of which 561 have no primary and 7,717 
have one primary service,andWGET would gain a population of 1,181 with no 
primary service. z 
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Macon, Georgia, because the Columbus proposal would provide night- 
time service to substantial populations both with and without primary 
service and therefore was a more efficient use of the frequency than 
the Macon daytime proposal. 


B. The Commission Erred in Failing to Grant Monocacy Over 
Times and News Under Section 307(b) of the Act. 


The Decision errs, however, in rejecting appellant's position that 


Section 307(b) of the Act per se requires grant of the Monocacy application 


and denial of the WGET application. In paragraph 19 the Commission 
concludes that while "all Commission grants must meet the fair, efficient 
and equitable standard presented by the Act", this 307(b) phase "presents 
only one more area for comparative consideration." The paragraph in 
effect holds that 307(b) cannot alone be determinative as between two 
applicants for the same community, since it holds that "were Monocacy 
and WGET the only applicants, no 307(b) issue would have been Specified." 
Yet when Monocacy earlier petitioned to delete issue No. 4 as superflu- 
ous since 307(b) must be decisive as betweenall three applicants, the 
Commission Order denying the petition stated that Monocacy could urge 
this position later in the proceeding on the basis of'a full evidentiary 
record. In at least one case, the Commission has held 307(b) to be 
applicable as between applicants for the same community. Central Con- 
necticut Broadcasting Company 4 R.R. 39 (1948). There the Commission 
granted an application to establish a new full time station in New Britain, 
Connecticut, and|denied a mutually exclusive application by a daytime 
only station in New Britain to change its frequency and operate full time 
on the grounds not only that the latter applicant failed to put 25 mv/m 
over all the New|Britain business district, but that the former applicant 
proposed "the more efficient use of the frequency", thus better imple- 
menting Section 307(b) of the Act. A concurring Commissioner held that 
the former was also to be preferred because it would provide a competi- 
tive station in New Britain. 
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WGET is the only station in Gettysburg, and it provides the only 
primary service to the community at night. By the proposed modification 
from 1450 kc with 250 watts, unlimited time, to 1320 ke with 1 kw day and 
500 watts night, WGET would gain daytime a net of 65,224 persons in 657 
square miles. It would gain at night a net of 1,131 persons in 15.9 square 
miles now without primary service. In contrast, the Monocacy proposal 
to establish a second station in Gettysburg would provide a new service 
daytime to 93,676 persons in 1,211 square miles and a new 
service at night to 8,278 persons in 23.3 square miles, of which 7,717 
persons in 13.1 square miles receive primary service only from WGET 
and 561 persons in 10.2 square miles are now without primary service. 
Thus, Monocacy would provide a new daytime service to 28,452 more 
persons in 554 square miles than would WGET and would provide a new 
nighttime service to 7,147 more persons in 7.4 square miles than would 
WGET. Moreover, Monocacy would bring a first choice of| local service 
day and night to the Gettysburg area. 


The Decision erroneously concludes, in the face of these facts, 
that a Monocacy grant would not implement the fair, efficient, and 
equitable distribution of radio facilities mandate of 307(b) of the Act 
better than a WGET grant simply because at night WGET would bring a 
first primary service to 570 more persons in 5.7 square miles than would 
Monocacy. It holds that the area and population considerations, as be- 
tween the two, "balance out" (Par. 18); and that any preference for 
Monocacy by virtue of its proposal to provide a second local service to 
Gettysburg is outweighed by comparative considerations favoring Times 
and News unrelated to 307(b) (Pars. 20-25). 


It is manifestly wrong to conclude that it is as fair, efficient, and 
equitable a distribution of radio facilities for 570 more persons to obtain 
a first primary service at night from WGET than from Monocacy as for 
28,452 more persons to obtain a new daytime service from Monocacy than 


from WGET, 7,147 more persons to obtain a new nighttime service from 


Monocacy than from SGET, Gettysburg and environs to obtain a first 
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choice of local service day and night only from Monocacy, and 7,717 per- 
sons to obtain a second nighttime primary service only from Monocacy. 
In Federal Communications Commission v. Allentown Broadcasting 
Corporation, supra, the Supreme Court recognized the distribution of a 
second license to a community in order to secure local competition for 
originating and broadcasting programs of local interest to be a pertinent 
consideration on fair distribution of radio facilities under 307(b). Like- 
wise the Commission has held that 307(b) requires preference for an 
applicant which will provide a first choice of local program service in a 
community over an applicant for a much larger community which has 
several local services, since 307(b) is intended to "provide the most 
widespread and effective broadcast service possible to this country" 


Northwestern Ohio Broadcasting Corporation 3 R.R. 1945 (1948), affirmed 
Sky Way Broadcasting Corporation v. Federal Communications Commission 
85 U.S. App. D. C. 425, 175 F. 2d 951 (1949). cf. Lake Huron Broadcasting 
Corporation 6 R.R. 1185, 1211 (1951). 


With the obvious superiority under 307(b) of the Monocacy proposal 
over that of WGET, comparison of the qualifications or proposed program- 
ming of the two Gettysburg applicants is just as inappropriate under the 
rationale of the Allentown case as comparison of the qualifications or 
proposed programming of the Gettysburg applicants with Price, the 
Frederick applicant. The need of Gettysburg for a first choice of local 
service day and night, and the need of 7,717 persons in the Gettysburg area 
to obtain a second nighttime primary service are not to be subordinated 
to the respective programming abilities of Monocacy and WGET. WGET 
does not propose change of substance in its present programming, now 
serving 48,246 persons in 576 square miles daytime and 8,145 persons in 
13.4 square miles nighttime. This service will continue if its modification 
is denied. But if'Monocacy is denied, the present WGET programming 
remains the only local programming in Gettysburg. If Monocacy is granted, 
there will not only be competitive local programming with a first choice 
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of local service, but 28,542 persons daytime and 7,147 persons nighttime 
will receive a new program service they otherwise would not gain. The 
nighttime white area (first service) gain by WGET of 1,131) persons as 
compared to 561 persons for Monocacy is not of any real significance 
when compared to the gray area (second service) gain at ght by 
Monocacy of 7,717 and none by WGET.15 As stated by the Commission in 


its Memorandum Opinion and Order in Vermilion Broadcasting Corporation 


7 R.R. 602(c) (1953): 


"3... . When a population center of substantial size is served 
by only one local transmission facility, it is wholly reasonable 
to conclude, without probing further, that a definite need exists 
for a second medium of local expression. The listener's oppor- 
tunity to select among locally originated programs; the avail- 
ability to civic authorities, public service organizations, and 
advertisers of more than one local radio medium; and the 
stimulus of competition in local radio operations — these 
are among the conspicuous needs which remain unsatisfied 
in sizeable one station communities. We believe, therefore, 
that the public interest is well served when ave-grant an ap- 
plication for a second local standard broadcast facility, other 
circumstances permitting. . ." 


ae The WGET and Monocacy Gettysburg transmitter sites are but 1.7 miles 
apart. If the same gound conductivity assumptions are used for each proposal, 
Monocacy would render nighttime service to 1,176 persons now without primary 
service compared to the 1,131 persons gaining a first service at night from 
WGET (Par. 32, Initial Decision, R. 1045). The Commission declined to apply 
the same conductivity assumptions to both proposals, since no field measure- 
ments had been made from the Monocacy site where no transmitter exists.. 
However, the Decision (Par. 17) does state ‘that "although on the basis of all 
the evidence submitted by Monocacy, it may be speculated that the night serv- 
ice of Monocacy would be more extensive than that which was computed on 
the basis of Figure M-3, the enlargement is not susceptible of accurate 
determination within the limits of the evidence presented" (R. 1203). 
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THE COMMISSION ERRED IN APPLYING THE STANDARD 
COMPARATIVE CRITERIA TO CONCLUDE THAT THE NEEDS 
OF THE GETTYSBURG AREA ARE BETTER SERVED BY GRANT- 
ING WGET IMPROVED FACILITIES THAN BY CRANTING 
MONOCACY A NEW STATION. . 


After erroneously concluding that no clear-cut preference can be 
awarded Monocacy on area and population considerations, the Decision 
states (Par. 21) that "any preference said to exist for Monocacy by 
virtue of its proposal to provide a second local service to Gettysburg can 
be overcome by WGET if preferences are concluded for it on other items 
of comparative consideration." It then holds that while there is "no 
difference of substance in the matter of proposed programming, and 
each proposal has much to recommend it," there is "every assurance that 
WGET would better meet the programming needs of the Gettysburg area 
than would Monocacy" in view of its greater local residence, diversifi- 
cation of business interests, participation in civic affairs, integration of 
ownership with management, and its more meritorious past broadcast 
record. Finally, it concludes that since Monocacy has only Station WFMD 
in Frederick, Maryland, while WGET is commonly owned with the only 
newspaper in Gettysburg, Monocacy is entitled to a clear preference on 
diversification of ownership of media of mass communications, but that 
this preference does not outweigh "the showings made by WGET with 
respect to those preference factors evidencing awareness of and respons- 
iveness to the programming needs of the community.” 


Assuming, as the Decision holds, that the areas and populations 
to be served by Monocacy and WGET "balance out,"’ in the circumstances 


here use of the so-called standard comparative criteria in deciding be- 
tween Monocacy and WGET is without reason. Local ownership, civic 
activity, integration of ownership with management, and past record are 
factors which the Commission normally weighs in anticipating the relative 
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sensitivity to community program needs of mutually exclusive applicants 
for new stations. The presumption is that the applicant with! the greater 
local identification, most direct participation in the station operation, 
and best broadcast record, is the most likely to fulfill its program plans 
and to recognize and meet the program needs of the community. Sarkes 
Tarzian, Inc. 17 R.R. 905, 925 (1959); Odessa Television Company 11 
R.R. 755, 776 (1955). In this case, however, WGET now provides day 
and night primary service to the city of Gettysburg and environs. The 
Decision finds that the station is doing a good job of meeting/Gettysburg 
program needs. No significant change is proposed in WGET |program- 
ming for Gettysburg with the shift to 1320 kc.16 Thus, Gettysburg will 
continue to have the present WGET program service whether it is on 
1450 ke or the proposed 1320 kc. The Decision concedes that the pro- 
posed programming of Monocacy is as meritorious as the proposed 
(i.e., present) programming of WGET. 


It is thus illogical to conclude that WGET should be granted to 
better assure fulfillment of Gettysburg needs, based on the presumptions 
of the standard comparative criteria. It seems obvious that since Gettys- 
burg program needs are and will be met by WGET irrespective of its 
shift to 1320 ke, and since Monocacy proposes a new program service as 
meritorious as that of WGET, the public interest of Gettysburg is best 
served by having a choice of the two meritorious program services. 
Monocacy disputes any claimed superiority of WGET on the integration 
or past record factors. It has rendered fine public service at Station 
WFMD for many years, and its ownership has been closely identified 
with this daily operation. But even if, because of its non-resident owner- 
ship and lack of local civic activity, and assuming WGET superiority on 
integration and past record, Monocacy could not implement its proposed 


as The record shows that the WGET proposed program schedule is| the same 
as its present schedule except for two weekday only area news programs at 
4:00-4:05 p.m. and 7:00-7:15 p.m. 
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programming as effectively as WGET, a Monocacy grant nevertheless 
would provide Gettysburg with its first choice of local service while 
the WGET program service continues. As the Commission has held in 
Vermilion Broadcasting Corporation, supra, the public interest is well 
served by grant of a choice of local services, other circumstances per- 
mitting. Here other circumstances clearly do so permit. 


A Monocacy grant will do more than provide a first choice of local 
service; it will provide Gettysburg a first competing medium for dis- 
semination of public information to the community. Times and News owns 
and publishes the only newspapers in Gettysburg and in Adams County, 
as well as owning and operating the only radio station, WGET. To grant 
its 1320 kc application simply perpetuates this exclusive ownership of 
local means of dissemination of public information. "Congress intended 
that there be competition in the radio broadcasting industry" Federal 
Communications Commission v. Sanders Bros. Radio Station 309 U.S. 


470, 474-476 (1940); Mansfield Journal Company v. Federal Communica- 
tions Commission 84 U.S. App. D. C. 341; 180 F. 2d 28, 33 (1950). As 
suggested in United States v. Radio Corporation of America 358 U.S. 334, 
79 S. Ct. 457, 467|(1959) antitrust considerations alone might keep the 
statutory standard of service in the public interest, convenience, and 


necessity from being met, "as when the publisher of the sole newspaper 
in an area applies for a license for the only available radio and television 
facilities, which, if granted, would give him a monopoly of that area's 
major media of mass communication.” The record shows that there are 
no stations except WGET rendering primary service to Gettysburg at 
night, although three stations in other communities serve Gettysburg 
daytime. It is thus clear that a WGET grant places Gettysburg residents 
in a position where they must remain wholly dependent upon Times and 
News for their day-to-day local information and as a' means of local 
expression. Centralization of local communications media in a single 
source cannot here be justified in the public interest. It is wholly contrary 
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to the Commission's long established policy favoring diversification of 
the means of mass communication, irrespective of monopoly aspects 


Radio Wisconsin, Inc. 10 R.R. 1224, 1248 (1955); McClatchy Broadcasting 


Company 9 R.R. 1190, 1220 j (1954); Central Broadcasting Company 3 R.R. 
1151, 1157 (1947). 


The Decision cites Valdosta Broadcasting Company 3 R.R. 619 (1946) 


for the proposition that an existing station seeking to improve facilities 

by a change in frequency and power "is not automatically barred" as against 
a qualified mutually exclusive applicant proposing to construct a new station 
(Par. 9 of Memorandum Opinion and Order Denying Monocacy Petition 

for Rehearing). Monocacy's position is not that WGET is "automatically 
barred", but rather that in the circumstances of this case the interests 

of the public of Gettysburg are plainly better served by having a choice of 
local programs and a means of expression and information other than 


Times and News. In Kentucky Broadcasting Corporation, Inc). v. Federal 


Communications Commission 84 U.S. App. D. C. 383, 174 F. 2d 38 (1949) 
this court affirmed a Commission grant of a new station in Louisville, 


Kentucky, and denial of a mutually exclusive application by an existing 
Louisville station to improve its facilities. There the appellant complained 
of the Commission's failure to adhere to the doctrine of the Valdosta case 
that, all other factors being equal, an existing station should be granted 
improved facilities over an applicant for a new station. The Court 
observed that on the facts in the Kentucky case, where the newcomer pro- 
posed superior local programming, "there was no occasion td indulge in 
the presumed preference of an existing licensee over a newcomer." 


In this case the Monocacy and WGET program proposals are both 
held to be meritorious, but Monocacy is superior in the Significant respects 
set forth above. Moreover, the facts differ from Valdosta in several 
respects. First, area and population considerations under 307(b) were 
apparently not a consideration in Valdosta as here. Secondly, it cannot 
here be assumed, as in Valdosta, that the frequency to be vacated by the 
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existing station will be available for assignment to a new station when 
the existing station shifts frequency. The provisions of the 10 per cent 
rule (3.28(c)) adopted since establishment of WGET may well preclude 
grant of a new station in Gettysburg or vicinity on 1450 kc. Also the re- 
cent amendment of the rules to permit increases in daytime power on 
local frequencies up to 1 kw has resulted in many applications by co- 
channel stations in the area for power increases. These applications 
may involve problems of interference to or from Gettysburg precluding 
grant of a new station on 1450 kc in Gettysburg. The Commission has 
held that an applicant to construct a new station on facilities vacated by 


an existing station will be denied if the application fails to comply with 


its technical rules. Thus, it cannot be assumed that a new grant may be 
made because the facilities specified are the same'as formerly used by 
an existing station Kenyon Brown 6 R.R. 223, 242 (1951). Also in 
Valdosta it was held that the existing station's past performance had 

been meritorious, whereas the proposed station had no past performance. 
Here Monocacy has a record of 23 years of meritorious past performance 
in its operation of WFMD in Frederick compared to the 9 year record 

of Times and News in its operation of WGET. In Valdosta another point 
favoring the existing station was its past extensive efforts to improve its 
facilities over a five year period. The record here shows that Times 

and News made no effort to improve the WGET facilities until after 
Monocacy had filed for the new station on 1320 ke in Gettysburg. Further, 
under the rules as recently amended, WGET as an existing local station 
can request an increase in daytime power on its present frequency from 
250 watts to 1 kw so that its 1320 ke proposal is not the only possibility 
for improvement in WGET. Finally, in Valdosta there was not the ele- 
ment of local control of the media of mass communications which the 
Times and News here enjoys. While the existing station was the only 
local station in Valdosta, the Decision does not reflect any common news- 
paper ownership. Times and News owns Gettysburg's only daily news- 
paper, plus a weekly Adams County newspaper published at New Oxford 
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(10 miles east of Gettysburg) plus two other weekly newspapers of 


limited circulation; and there are no other newspapers in Adams County, 
except those of Times and News. 


Il 


CONCLUSION 


In the light of the above, Monocacy respectfully submits that the 
Decision released March 19, 1960 and the Memorandum Opinion and 
Order released September 19, 1960 err insofar as they misconstrue 
the mandate of Section 307(b) of the Act and misapply the public interest, 
convenience, and necessity requirement of Section 309(a) of/the Act by 
granting the Times and News application and denying the Monocacy 
application. Accordingly, both should be reversed and remanded to the 
Commission for further proceedings not inconsistent with the opinion of 
the Court. 


Respectfully submitted, 


JOHN P. SOUTHMAYD 
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Washington 4, D. C. 
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APPENDIX 


The pertinent parts of the statutes to which references are made 
in appellant's brief follow: 


COMMUNICATIONS ACT OF 1934, AS AMENDED: 


Act of June 19, 1934, C. 652, 48 Stat. 1064, 47 U.S.C.A. 
151, et seq. : 


Section 1. For the purpose of regulating interstate] and 
foreign commerce in communication by wire and radio 

so as to make available, so far as possible, to all the people 
of the United States a rapid, efficient, nationwide and world- 
wide wire and radio communication service with adequate 
facilities at reasonable charges, for the purpose of the 
national defense, for the purpose of promoting safety of life 
and property through the use of wire and radio communica- 
tion, and for the purpose of securing a more effective 
execution of this policy by centralizing authority heretofore 
granted by law to several agencies and by granting additional 
authority with respect to interstate and foreign commerce in 
wire and radio communication, there is hereby created a 
commission to be known as the ''Federal Communications 
Commission," which shall be constituted as hereinafter pro- 
vided, and which shall execute and enforce the provisions 

of this Act. 


Section 307(b). In considering applications for licenses, 
and modifications and renewals thereof, when and inso far 
as there is demand for the same, the Commission shall 
make such distribution of licenses, frequencies, hours of 
operation, and of power among the several states and 
communities as to provide a fair, efficient, and equitable 
distribution of radio service to each of the same. 


Section 309(a). Subject to the provisions of this section, 

the Commission shall determine, in the case of each applica- 
tion filed with it to which Section 308 applies, whether the 
public interest, convenience and necessity will be served by 
the granting of such application, and, if the Commission upon 
examination of such application and upon consideration of 
such other matters as the Commission may officially notice, 
shall find that the public interest, convenience and necessity 
would be served by the granting thereof, it shall grant such 
application. 
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ON APPEAL FROM A DECISION AND ORDERS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


These consolidated cases involve the disposition by 
the Federal Communications Commission of three applications 
for construction permits for standard broadcast stations on 
the same frequency (1320 kc); one by the Price Broadcasters, 


Inc. ("Price") for Frederick, Maryland, and the other two 


-2- 
by The Monocacy Broadcasting Company ("Monocacy”) and 
Times and News Publishing Company ("WGET") for Gettysburg, 
Pennsylvania.) The three applications are mutually exclu- 
sive because of the proximity of the two communities, 
which are some 32 miles apart. Although neither of the 
Gettysburg applicants would render broadcast service to 
Frederick, nor the Frederick applicant to Gettysburg, the 
mutually destructive interference caused by simultaneous 
operation of any two of the proposed stations would be 
such as to permit the grant donly one of the applications. 
In the Decision here in issue, the Commission granted the 
application of WGET and denied those of Price and Monocacy. 
The relevant facts are as follows: 

On June 11, 1958, the Commission designated for con- 
solidated hearing the mutually exclusive applications 
of intervenor WGET for a change of facilities of its 
existing station at Gettysburg from 1450 kc, 250 watts, 
unlimited time, to 1320 kc, 1 kw daytime, 500 watts night- 
time; appellant Price for a new station at Frederick on 
1320 kc, 1 kw, daytime only; and appellant Monocacy for 
a new station at Gettysburg on 1320 kc, 1 kw, unlimited 
time (R. 165-167). 4 In setting the applications for 


hearing, the Commission had found each of the applicants 


1/ Also designated for consolidated hearing was the then 
mutually exclusive, but subsequently dismissed, application 
of Dan Weinberg and John J. Keel, d/b as Frederick County 
Broadcasting Company, for a new station at Middletown, 
Maryland, on 1320 kc, 1 kw, daytime only. 


=3e 
to be legally, financially and technically qualified, 


but since only one could receive a grant, it prescribed 


the following issues for the consolidated proceeding 


(R. 166-167): 


1. To determine! the areas and populations which 
would receive primary service from the pro- 
posed operations of the Monocacy Sees 
Company, The Price Broadcasters, Inc., an 
the Frederick County Broadcasting Company and 
the availability of other primary service |to 
such areas and populations, 


To deéermine the areas and populations which 
may be expected to gain or lose primary ser- 
vice from the operation of Station WGET as 
proposed and the availability of other prilmary 
service to such areas and populations. 


To determine in the light of Section 307(b) of 
the Communications Act of 1934, as amended, 
which of the proposals herein would best pro- 
vide a fair, efficient and equitable distri- 

bution of radio service. 


To determine on a comparative basis, in th 
event that pursuant to the foregoing issue 
Gettysburg, Pennsylvania, is considered to 
have the greater need for either the opera 
proposed by The Monocacy Broadcasting Comp 
or The Times and News Publishing Company, 
which of said two proposals would better 
serve the public interest, convenience and 
necessity in the light of the evidence 

adduced under the issues herein and the 

record made with respect to the signifi- 
cant differences between the two applicant 
as to: 


a) The background and experience of 
each having a bearing on the appli- 
cant's ability to own and operate 
the proposed standard broadcast 
station. 


The proposal of each with respect 
to the management and operation of 
the proposed station. 
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c) The programming services proposed 
in each of said applications. 


To determine, in the light of the evidence 
adduced pursuant to the foregoing issues, 
which of the instant applications should be 
granted. 

Hearings, ito which the Commission's Broadcast Bureau 
was a party, ‘commenced on September 30, 1958 (Tr. 56), and 
the record was closed on February 13, 1959 (R. 902). All 
applicants submitted Proposed Findings of Fact and Conclu- 
sions, affirmative and reply, while the Broadcast Bureau's 
submission was limited to affirmative Proposed Findings 
and Conclusions. On June 23, 1959, the Hearing Examiner 
released an Initial Decision proposing to grant Price's 
application and to deny those of Monocacy and WGET 
(R. 1033-1072). 

In his Initial Decision, the Examiner made findings 
of fact as to the characteristics of the communities 
involved (R. 1035-1088), the applicants (R. 1047-1050), 
the engineering proposals of the applicants and the existing 
radio services in Frederick and Gettysburg (R. 1040-1047), 


and the past and proposed program services of the Gettysburg 


2 
applicants, i,e., WGET and Monocacy (R. 1051-1062). / In 


reaching his conclusion favoring Price, the Examiner con- 


27In the course of the hearing, Price endeavored to intro- 
duce evidence of its programming proposals for Frederick 
but this offer of proof was objected to by the parties as 
improper under the issues and sustained by the Examiner. 
Accordingly, Ino findings with respect to the Price program- 
ming proposals were made by the Examiner (see R. 1062-1063). 
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cluded “that the need for a second local station] at Frederick 
far exceeds the need for a second station at Gettysburg or 
for improving the facilities of the existing Gettysburg 
Station, [despite] the fact that each of the Gettysburg 
applicants proposes to operate at night whereas the Frederick 
applicant does not." (R. 1070, par. 21). 

Exceptions to the Initial Decision and replies to 

the exceptions were filed by the applicants and the Broad- 
cast Bureau, oY Oral argument on the exceptions was heard 
by the Commission en banc. On March 29, 1960, the Com- 
mission, with one Commissioner absent and two dissenting, 
released its Decision which granted WGET's application 
and denied Price's and Monocacy'’s (R. 1197-1213) =/ The 
Commission did not make detailed findings of fact in its 
Decision but adopted the Examiner's findings with certain 
modifications, additions and deletions noted in the appen- 
dix to its Decision (see R. 1198, par. 2). 

In its conclusions, the Commission first reviewed 
the evidence to determine which of the two communities 


involved has the greater need for additional standard 


3/ Price filed a Statement in Support of the Eadie Initial 


Decision and exceptions to those portions thereof which it 


conceived to be in error (R. 1879-1893), 


4/ In a Memorandum Opinion and Order, released April 1, 1960, 
the Commission, on its own motion, clarified its Decision to 
reflect that the two dissenting Commissioners (Craven and 
Cross) would grant Price's application and deny WGET'’s and 
Monocacy's (R. 1214). 
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broadcast service within the meaning of Section 307(b) of 
the Communications Act of 1934, as amended, 47 U.S.C. 307(b) 
(R. 1199-1202, pars. 2-14), and decided, unlike the Exami- 
ner, that "a grant of either of the fulltime proposals 

for Gettysburg would better provide a fair, efficient and 
equitable distribution of radio service than would a grant 
of [Price's] daytime only proposal for Frederick.” (R. 1202, 
par. 14). The decisive factor in determining which community 
had the greater need for a new station was held to be the 
elimination of white and gray areas nighttime by the full- 


time Gettysburg proposals (R. 1202, pars. 12, 14). The 


Commission pointed out that the importance of eliminating 


white and gray areas as an element establishing greater 
need under Section 307(b),was a purpose inherent in that 
Section of the Act (R. 1202, par. 14). 

Having determined that the Gettysburg community had 
the greater need, the Commission thereafter sought to 
determine which of the two fulltime Gettysburg applicants 
could best meet that need. Concluding that Monocacy’s 
proposal to bring a second local service to Gettysburg 
was not in itself controlling and that any preference for 
Monocacy on this factor could be overcome by strong WGET 
preferences in other areas (R. 1204-1205), the Commission 
found that "in virtually every area of standard compara- 
tive consideration wherein significant differences can be 
found, WGET [was] entitled to a substantial preference." 


(R. 1205, par. 22). 


SS 
In its comparative evaluation, the Commission|found WGET 
to be substantially superior in the areas of past broadcast 
performance, local residence, md diversification| of business 
interests and participation in civic affairs; and slightly 
preferred in the area of integration of ownership and manage- 
ment (R. 1205, par. 22). Monocacy was given a clear prefer- 
ence on the factor of diversification of ownership of the 
media of mass communication (R. 1205, par. 25). |On the factor 
of proposed programming, no significant differences were 
found to exist, however, WGET's overall showing in the other 
areas of comparative consideration assured the Commission 
“that WGET would better meet the programming needs of the 
Gettysburg area than would Monocacy.” (R. 1205,|par. 24), 
The Commission explained its ultimate choice of WGET as follows 
(R. 1205-1206, par. 25): 
In our view of the case, ..., this single 
preference awarded Monocacy is not suf+ 
ficient to override the showings made by 
WGET with respect to those preference- 


factors evidencing awareness of and responsive- 
ness to the programming needs of the community. 


On April 28, 1960, both appellants filed petitions for 
3/ 


rehearing and reconsideration. |The Price petition (R. 1935- 


1987), inter alia, attempted, in substance, to change Price's 


5/ Price simultaneously filed a motion for a stay of the 
effectiveness of the Commission’s Decision pending reconsid- 
eration (R. 1926-1933). The motion was denied in a Memorandum 
Opinion and Order, released June 9, 1960 (R. 1246-1247). Sub- 
sequently, in a Memorandum Opinion and Order, released July 12, 
1960 (R. 1248-1251), the Commission also denied Price's request 
(R. 2065-2087) that its petition for reconsideration be dis- 
posed of prior to, or simultaneously with, the Commission's 
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proposal from a daytime to a fulltime operation on 1320 ke 
in Frederick;| attacked the Commission's observation in its 
Decision that) a grant to WGET would free its present fre- 


quency for assignment elsewhere; claimed error in the Com- 


mission's affirmance of the Examiner's exclusion of its 
programming proposal from the proceeding; and contended 
that the WGET, and Monocacy applications were filed for 
Gettysbug to protect Monocacy’s Station WFMD in Frederick 
from competition and to protect WGET’s existing operation 
in Gettysburg, The Monocacy petition (R. 1215-1227), 
chiefly attacked the Commission's conclusion that stan- 
dard comparative preferences entitled WGET to a grant. 

It agued that) a comparison between it and WGET on area and 
population considerations required a grant of its applica- 
tion over WGET under Section 307(b) without regard to other 
comparative factors. 

On September 19, 1960, with two Commissioners dissen- 
ting and voting to grant Price’s petition, and one Commis- 
sioner abstaining, the Commission denied both petitions 
for rehearing and reconsideration (R. 1252-1262). These 


appeals followed. 


37 Ceont’d) final action looking toward a grant of the appli- 
cation of Musical Heights, Inc., for a new station in Braddock 
Heights, Maryland, located approximately five miles from 
Frederick. The latter grant is the een of an appeal in 


Bache Court, sub = - Richard F,. Lewis, Jr., and The Monocacy 
Broadcasting Co, v. Federal Communications Commission, Case 


No. 15,936. 
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SUMMARY OF ARGUMENT 


I. The Commission's Section 307(b) determ 
that a grant to either of the fulltime Gettysbur 
cants would provide a more fair, efficient, and 
distribution of service that a grant of the dayt 
application in Frederick, rests on findings that 
need for additional service was greater than Get 
during daytime hours but outweighed by the more 
time need of persons in the Gettysburg area lack 
primary nighttime service, This judgment that a 
ly small number of persons should receive a firs 
before a larger number of persons receive additi 
is presumptively valid under Section 307(b) and 
Commission's permissible discretion under the ci 
of this case. Contrary to the assertion of appe 
the Commission did not err in declining to consi 
and proposed programming in resolving the instan 
307(b) issue, Federal Communications Commission 


349 U.S. 358, 360-362. Pric 


Broadcasting Corp. 


laneous grounds for reconsideration lack merit a 


ly rejected by the Commission. The Commission's 


ination 

g appli- 
equitable 

ime only 
Frederick's 
tysburg's 
acute night- 
ing any 
comparative- 
t service 
onal service, 
within the 
rcumstances 
llant Price, 
der present 

t Section 

v. Allentown 


e's miscel- 


refusal to 


depart from normal processing procedures by delaying another 


proceeding involving service to Frederick pending resolution 


of the instant proceeding, was within its discre 
prejudicial to appellant. 


Il. 


tion and not 


The Commission's further determination that a 


grant to WGET would better serve the public interest than a 


nd were proper- 
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grant to Monocacy, is based on findings that Monocacy's 


past record fell appreciably short of WGET's and that its 
preference onicompetitive grounds was overcome by the sub- 
Stantial superiority of WGET‘'s overall showing on the stan- 
dard comparative factors. In reaching this conclusion the 
Commission weighed the factor of diversification of the 
media of mass communication and the circumstance that 
Monocacy would provide a second local service to Gettys- 
burg. Its judgment that the Monocacy preferences were not 
of controlling significance, and didnot overcome Monocacy's 
otherwise inferior showing, is within its allowable dis- 


cretion, 


ARGUMENT 
It is undisputed (Price Br. p., 16; Monocacy Br. p8 ), 
that in a case such as this. the Commission was first re- 
quired to make a determination, in accordance with the terms 


of Section 307(b) of the Communications Act of 1934, as 
6 


amended, as to whether a "fair, efficient, and equitable 
distribution” of radio service would be better effectuated 
by a grant to one of the two Gettysburg applicants than 

a grant to the sole Frederick applicant, or vice versa. 
After such a determination the Commission was then required 
to decide which applicant could best serve the favored com- 
munity's needs. The Commission here concluded--on the basis 
of the record and after due consideration of the relative 
size and importance of the two cities, the number|of local 
transmission facilities and standard broadcast services 
available to each, and the relative advantages to|be derived 
through the allocation of the frequency involved--that a 
grant of one of the two fulltime Gettysburg applications 
would better provide a fair, efficient, and equitable dis- 
tribution of radio service than a grant of the daytime only 
Frederick application, This conclus‘on rests on findings 
that although Frederick had more need for additional daytime 


87 47: U.S.C. 307(b), which directs the Commission, in 


considering applications for licenses, modificatians, or 
renewals, to 
",..make such distrihtion of licenses, frequencies, 
hours of operation, and of power among the several 
States and communities as to provide a fair, effi- 
cient, and equitable distribution of radio service 
to each of the same. " 
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service, this need was outweighed by the greater need of 
persons in the Gettysburg area for a first primary night- 
time service. The Commission further concluded that, as 
between the two'Gettysburg applicants, WGET was to be pre- 
ferred. 

For the reasons set forth below, we submit that these 
conclusions are justified by the record, and the Commission's 
decisions in favor of Gettysburg as against Frederick, and 
WGET as against Monocacy, are within its allowable dis- 
cretion. 


I. THE COMMISSION’S DETERMINATION THAT A 
GRANT OF EITHER ONE OF THE FULLTIME 
gereeens APPLICATIONS WOULD BETTER 
PROVIDE A FAIR, EFFICIENT AND EQUITABLE 
DISTRIBUTION OF RADIO SERVICE THAN A GRANT 
OF THE DAYTIME ONLY FREDERICK APPLICATION, 
IS A PERMISSIBLE EXERCISE OF DISCRETION. 


a a el 


With respect to the 307(b) issue, the record established 


Frederick was larger and growing at a substantially faster 


7 
rate than Getty'sburg.— The Commission found that Price's 


daytime only proposal for Frederick would provide primary 
service to 80,111 persons in an area of 1,000 sq. miles, 
all of whom receive a minimum of two primary services and 

a maximum of eleven. The area receiving the minimum of 

two services amounts to 102 sq. miles and includes 6,525 
persons. Operating in Frederick is Monocacy’s Station 

WFMD and, additionally, primary daytime service is received 
77 The City of Frederick and the county of Frederick had 
1950 populations of 18,142 and 62,287, respectively. The 


corresponding figures for Gettysburg and Adams County were 
7,046 and 44.197 (R. 1199, par. 3). 
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in Frederick from Station WBAL, Baltimore, Price's pro- 
posed daytime station would, therefore, provide a| third 
primary service to 6,525 persons and a second local ser-— 
vice to the City of Frederick and its 1950 population 

of 18,142 persons (R. 1199-1200, par, 4). 2/ 


In contrast to Price's daytime only proposal for 


Frederick, Monocacy and WGET proposed fulltime operations 


in Gettysburg. During the daytime, Monocacy would bring 


a new service to 93,676 persons in an area of 1,211 Sq. 
miles, all of whom receive a minimum of six primary ser- 
vices and a maximum of twelve. Exclusive of WGET!s 
existing operation, Gettysburg now receives primary day- 
time service from three stations (WBAL, Baltimore, WHVR, 
Hanover, and WHP, Harrisburg), but the Monocacy proposal 
would bring a second local service to Gettysburg and its 
1950 population of 7,046 persons (R. 1200, par. 5)). The 
daytime operation of WGET's proposed station would serve 
113,470 persons in an area of 1,233 sq. miles, or |a gain 
of 65,224 persons over that currently served (48,246), 
all 65,224 of whom receive a minimum of five prima 
services and a maximum of thirteen (R. 1200, par. 
A grant of the WGET proposal would, therefore, per 


WGET to continue, but with expanded coerage, to provide 


AJ) These statistics are based upon the situation prevailing 
at the time of the hearing. As the Commission noted in its 
Memorandum Opinion and Order denying reconsideration (R. 1258, 
n. 4), a subsequent grant for a new station at Braddock 
Heights (5 miles from Frederick) provides another daytime 
primary service to Frederick but “only moderately lessens 

the Frederick daytime preference." 


the only local service to Gettysburg. 

With reference to the nighttime operation of Monocacy's 
fulltime proposal, it would provide primary service at night 
to 8,278 persons in an area of 23.3 sq. miles, 7,717 of whom 
presently receive nighttime service from WGET's existing 
Operation, Monocacy would, therefore, provide a first night- 
time service to 561 persons and a second service to 7,717 
(R. 1202, par. 12). Nighttime, WGET presently provides pri- 
Mary service to 8,145 persons. Under its proposal to change 
facilities, primary nighttime service would be provided to 
9,276 persons in an area of 29.3 sq. miles. Conversely, the 
proposal would result in the loss of an only primary service 
to 217 persons in an area of 2.4.sq. miles, but would pro- 
vide a first service to 1,348 persons in an area of 18.3 
sq. miles for a net “white area" gain of 1,131 persons and 
15.9 sq. miles (R. 1202, par. 12). 

In the light of these facts, the Commission found that 
Frederick had a greater daytime need for additional service 
because of its marked edge over Gettysburg in population 
and growth statistics and the larger number ‘of outside ser- 
vices available in Gettysburg (R. 1200-1201, 1257, par. 17). 
However, it concluded that the daytime needs of Frederick 
were subordinate to the nighttime needs of the Gettysburg 


area. Since the Gettysburg applicants would provide 1,131 


(by WGET) or 561 (by Monocacy) persons with the first pri- 


mary nighttime' service, whereas all the persons who would 


receive new service from Price already have iat least two 


primary daytime services, the Commission determin 
a grant of either of the fulltime proposals for G 
would better provide a fair, efficient and equita 
tribution of radio service than would a grant of 


time only proposal for Frederick (R. 1202, par. 1 


Appellant Monocacy concedes the propriety of 


gOing determination (Monocacy br., pp. 8-10). Ap 


Price challenges the Commission's judgment that t 
of 1,131 persons in the Gettysburg area for a fir 
time service outweighed the need of 18,142 person 
Frederick for a second local daytime service by P 
(Price br., pp. 24-25). The Commission recognize 
Decision that it was "denying a choice of local d 
service to a community of impressive population, 
1202,par. 14). 


and growth statistics" (R. Howeve 


cluded that either of the fulltime Gettysburg pro 
should be preferred so that "the Commission's ext 


important end of eliminating white and gray areas 


pose inherent in Section 307(b) of the Act” could 


(R. 1202,par, 14); a conclusion it affirmed on re 


tion (R. 1257, par. 17). We submit that this judg 


on proper considerations and is within the Commis 


permissible discretion. 


9/7 Monocacy's proposal additionally would afford 


listeners their second nighttime primary service 


par. 12). See n. 10, infra. 


ed that 
ettysburg 
ble dis- 
the day- 
4). = 

the fore- 
pellant 

he need 

st night- 
s in 

rice 

d in its 

aytime 
commercial 

r, it con- 

posals 

remely 

—-a pur- 
be served 

considera— 

ment rests 


sion's 


7.717 
(R. 1202, 


A, The Commission's “white area” 


Preference Was Proper. 


Since Section 307(b) calls for a fair, efficient, and 
equitable distribution of radio service "among the several 
States and communities” and "to each of the same”, the 
mere number of listeners to be reached is not necessarily 
the conclusive, or even the most important factor, in de- 
ciding between communities. Unless the more acute need 
of a smaller but substantial number of persons sometimes 
prevails over the provision of additional service to a 
larger number, there would result a centralization of 
stations in the more highly populated communities, contr- 
ary to the letter and intent of Section 307(b). The Com- 
mission"s decision here accords with its well-established 
policy of favoring areas without any primary service, so- 
called "white areas", over those more heavily populated 
but already served. Newark Broadcasting Corp., 3 Pike & 
Fischer, R.R. 839, 850 (par. 1) (1948); Scripps—Howard 
Radio, Inc., 3 |Pike & Fischer, R.R. 1796, 1802 (1948); 

B. J, Parrish, 17 Pike & Fischer, R.R. 482, 496 (par. 8). 
This “white area” concept has received the express app- 
roval of this Court. See Radio Cincimati, Inc., 85 U.S. 
App. D.C. 292, 295, 177 F.2d, 92, 95(1949) cf. Harrell et 


al. v. Federal Communications Commission, 105 U.S. App. 


D.C. 352, 257 F.2d 629 (1959) 10/ 


10/ For an application of the "gray area” or second primary 


service principle, see Baltimore Broadcasting Corp., 4 
Pike & Fischer, R.R. 950 (1948). 


Price's allegation that the Commission is here placing 
“greater reliance... on the white area feature of the WGET 
nighttime proposal" (R. 1261, par. 26) than in other con- 
temporaneous cases (Price Br., pp. 30-34)-- is contrary 
to the facts of the cases wlied upon by Price, and the 
Section 307(b) criterion of efficiemy applied in |those 


cases. Gillespie Broadcasting Co., 15 Pike & Fischer, 
R.R. 878 et seq. (1958), affirmed sub nom. Red River Valley 


Broadcasting Corp., v. Federal Communications Commission, 
106 U.S. App. D.C. 333, 272 F.2d 562 (1959) and Vidalia 


Broadcasting Co., 8 Pike & Fischer, R.R. 1 (1952)|, each 
involved one applicant in one community who proposed to 
discontinue the only nighttime primary service available, 
and a comparative choice of communities involving] two or 
more proposals, as is the fact situation here, wals not 
there a guiding consideration, Since the factors) ordi- 
narily governing the choice of communities were not in- 
volved, the Commission, in each of the cases, solely ap- 
plied the Section 307(b) criterion of "efficiency!" and 
concluded that the public gain in increased daytime 
service constituted a more important public interest 
consideration than the retention of a limited nighttime 


11/ 


service. 


11/ In Grand Haven Broadcasting Co., 4 Pike & Fischer, R.R. 
1313, 1322b (1950, the Commission determined that|the word 


“efficient”, as used in Section 307(b) of the Act, means 
that: 
",..the frequency be used so as to provide 
service to the greatest population and area 
possible, and that it be allocated with 


Thus, in the Gillespie case the Commission concluded 
that a daytime service to an additional 50,496 persons 
outweighed the relinquishment of nighttime service 
to 4,252; in Midalia, a daytime gain to &,004 outweighed 
a nighttime loss to 4,976. As the Commission stated in 
ruling on this contention when made in Price's petition 
for reconsideration: ". . .in each of the cited cases 
the elimination of nighttime service was permitted only 
upon a convincing showing of need for the new daytime 
service proposed. In no way do they invalidate the 


emphasis placed upon the white area differences in the 


instant case." (R. 1261, par. 27), 12/ 


1l/ (cont'd) appropriate consideration being given to the 
interference problems involved and the character of and 
existing service in the areas to be served in order to 
produce the maximum service, both transmission and re- 
ception, to the communities and States.” 


12/ Price also contends (br. pp. 31-32) that the Commission 
erred in attaching controlling significance to the Gettysburg 
white area without considering what television service 
might be available to such persons, However, the Commission's 
policy of considering television and radio services separate- 
ly comports with Section 307(b) of the Communications Act 
and has been approved by this Court. Tupelo Broadcasting Co., 
12 Pike & Fischer, R.R. 1233, 1250 (1956); Easton Pubiishing 
Co., v._ Federal Communications Commission, 85 U.S. App. D.C. 
33, 175 F.2d 344, 350, (1949). Price’s further claim (br. 

p. 28) that the Commission never adequately considered 
the inefficiency aspects of WGET'’s nighttime proposals 
under Section 307(b), is amply refuted by the Commission's 

Decision (R. 1202, par. 13) and Memorandum Opinion and 
Order on reconsideration (R. 1261, par. 26). 


B. The Commission Did Not Err 
By Declining To Consider Programmin 
Under The Circumstances Here. 


cer ane vircumstances nere. 
Price further contends (br. pp. 16-23) that the Commis-— 
Sion's 307(b) determination is erroneous because|it declined 
to consider present and proposed programming in evaluating 
comparative community nees. As indicated above, |the Commis-— 
sion found that Frederick had a greater daytime need for 
additional service (R. 1201). It further found that Price, 
as the only Frederick applicant, "obviously can best meet 
that need, and the Commission is satisfied that its pro- 
gramming would be in the public interest" (R. 1199, par.2 ). 
Since this admitted need was found to be outweighed by the 
need of persons in the Gettysburg area having no |primary 
nighttime service whatever, no further consideration of 


3/ 


programming was required. !2 


munications Commission v._ Allentown Broadcasting Company, 
349 U.S. 358, 361-362 (1955), that the Commission need not 


It is settled by Federal Com- 


compare the programming proposals of applicants flor differ-— 


et commmities in resolving the Section 307(b) issue in a 


case of this nature. "Otherwise, . . .the needs of the 
community would be subordinated to the ability of| an appli- 


cant for another locality” (349 U.S. at 361). Sele also Radio 


Cincinnati, Inc., v. Federal Communications Commission, 85 U.S. 


13/ As the Commission noted (R. 1200-1201,1262), much of the 
evidence Price sought to adduce as well as many olf the con- 
siderations upon which the Examiner relied, are only cumulative 
support for the Commission's finding that Frederilck had 
the greater daytime need. 
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U.S. App. D.C. 292, 294, 177 F. 2d 92, 94 (1949); Huntington 

Broadcasting Co. v. Federal Communications Commission, 89 

U.S. App. D.C. 222, 192 F. 2a 33 (1951) .'4/ 
Appellant's reliance (Price br., p. 21) on Easton 

Publishing Co. v. Federal Communications Commission, 85 

U.S. App. D.C. 33, 175 F.2d 344 (1949) and Harrell et al. 

v. Federal Communications Commission, 105 U.S. App. D. C. 

352, 257 F. 2d 629 (1959), is misplaced. The Court re- 

cognized in Easton that as between an area with some ser- 

vice and an area having none, the persons having no service 

should get the new station (85 U.S. App. D.C. at 37, 175 

F. 2d at 348). Although the Court further stated that 

"Present and proposed programs would seem to be an essen- 

tial element in testing comparative needs...” (85 U.S. 

App. D.C. at 37, 175 F. 2d at 348), and remanded the case 

to the Commission for "findings upon the comparative 

needs of the two communities for new radio service and 

the relative abilities of the applicants to serve the 

greated need." (85 U.S. App. D.C. at 40, 175 F. 2d at 

351), this ruling was subsequently reversed by the Supreme 


Court following the second appeal in that case. Federal 


Communications Commission v. Allentown Broadcasting Corp., 


14/ Although in the Huntington case the Commission did not 

base its choice on relative community need, it does repre- 
sent the type of analysis made by the Commission under Section 
307(b), for it was only after concluding that no choice could 
be made under Section 307(b) that the Commission made a full 
comparison of the applicants’ qualifications to determine 
which application should be granted. A similar comparison 

was made in the instant case between WGET and Monocacy. 

(See Point II, infra. ) 
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349, U.S. 358, 360-362, reversing Allentown Broadcasting 


Corp., v. Federal Communications Commission, 97 U.S. App. 


D.C. 353, 222 F.2d, 781 (1954), 
Nor is the Commission's determination here exluding 

Price's programming proposals inconsistent with this 

Court's decision in Harrell et al. v. Federal Communica— 

tions Commission, 105 U.S. App. D.C. 352, 257 F. Ra 

629 (1959). There the question of interference which 

one of two mutually exclusive applicants would quse an 

existing station, was a factor which the Commission re- 

lied upon in giving comparative consideration, pursuant 

to Section 307(b) of the Act, to the relative needs of the 

respective communities which each of the applicants pro- 

posed to serve. And in balancing the respective needs 

of the two communities involved to determine which had 

the greater need. the Commission concluded that the need 

of a larger community (Plainview, Texas) for a second 

competitive station-- causing no interference--outweighed 

the need of a smaller community (Slaton, Texas) for a first 

local station which, however, would cause inter®rence, where 

several primary services were being received by the smaller 

community from the metropolitan area (Lubbock, Texals) of 

which it was a part. 
As we read the Court's opinion, the case was remanded 

on the ground that the record contained insufficient evi- 


dence upon which the Commission could base its conclusion 
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as to the greater need of Plainview for a second com- 
petitive service. The Court held that, before the Com- 
mission cmld make an appropriate or meaningful conclusion 
in this regard, i.e., to overcome the 307(b) presumption 
that Slaton hadia greater need for a first local station, 
it was necessary that there be evidence in the record 
relating to theiextent to which the local needs of each 
community were being satisfied by local or nearby stations. 
In addition, the Court indicated that there also be evi- 
dence as to the need for the existing statim's service 

to the interference area to permit a determination as to 
the weight to be given the interference factor in evalu- 
ating Slaton's need for a proposed first local station. 

We do not believe, however, that this Court in Harrell 
intended to require Commission consideration of programming 
proposals of the applicants to ascertain how their proposals, 
if effectuated, would better seve the needs of their re- 
spective communities, in the absence of acceptable engin- 
eering evidence that either of the two mutually exclusive 
applicants would provide primary service to the community 
of the other. Although the Court in Harrell’! relied upon 
its earlier decision in Easton Publishing Co., v. Federal 
Communications Commission , 85 U.S. App. D.C. 33, 175 F. 2d 
344 (1949), we believe that this reference and the associated 
language must be read in the light of the Supreme Court's 


subsequent decision in Federal Communications Commission v. 


Allentown Broadcasting Corp., 349 U.S. 358 (1955). Accor- 
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dingly, we submit that Price's contention that pr 
evidence was a prerequisite to a valid Section 30 
determination in this case, is refuted by the Sup 
Court's decision in Allentown and that, in view o 
, rather 


comparable circumstances here, Allentown, 


Easton or Harrell governs the case at bar, 


C._The Denial Of Price's Petition For 
Reconsideration And Its Petition For 
Prior Or Simultaneous Consideration 


With The Musical Heights Case, Was 
Proper. | 


Nor did the Commission err in denying Price's 
ion for reconsideration for the “additional” grou 
set forth at pages 37-40 of Price's brief. Althou 
Price had been accorded every procedural right an 
opportunity to make out its case before the final 
cision, yet Price in its petition for reconsidera 
and now in its brief, alleges that the record shou 
reopened, pursuant to Section 7(d) of the Adminis 
Procedure Act, 5 U.S.C. 1006(d), for the purpose 
permitting Price to show that the Commission alle 
erred in assuming that the grant to WGET would ma 


able its present fmquency (1450 kc) for future as 


that it allegedly erred in assuming "that the fai 


specify nighttime operation indicated a desire [b 
to avoid service to the Frederick community at ni 
(Price Br., p. 39); and, that it allegedly erred 
considering the “blocking” aspects of the WGET an 


Gettysburg applications. 


ogramming 
7(b) 
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Initially, it should be pointed out that Price's 
reliance on Section 7(d) of the Administrative Procedure 
Act is misplaced. That provision, by its terms (see 
Price Br., p. 38), deals specifically with instances 
where an "agency decision rests on official notice of a 
material fact not appearing in the evidence in the record” 
(emphasis added); a situation unrelated to the grounds 
upon which Price bases its claims of error here. In any 
event, even assuming its applicability, Price's "timely" 
petition for reconsideration more than adequately "afforded 
[Price] an opportunity to show the contrary” of the Commis-— 
sion'ts so-called assumptions in the instant case. 15/ 

With reference to the Commission's observation in 

its Decision that "an award to WGET would free its present 
frequency--1450 kc--for possible future assignment either 
in Gettysburg or in another community having even greater 
need” (R. 1205, n.2), Price, in its brief, ignores the 
Commission's qualifying phrase "or in another community” 
15/ Little need be said about Price's allegations that the 
Commission's failure to rule expressly in its Decision on 
Price‘s exception relating to the exclusion of its pro- 
gramming proposal in light of this Court’s opinion in the 
Harrell case, supra., until its Memorandum Opinion-and Order 
denying Price's petition for reconsideration (see R. 1254- 
1255, pars. 9-10; 1258-1259, par. 20), did not comply with 
Section 8(b) of the Administrative Procedure Act, 5 U.S.C. 
1007 (b) (Price Br., pp. 34-37). On thcontrary, it was 
entirely proper and appropriate for the Commission upon 
reconsideration to clarify its Decision by rectifying any 
inadvertent errors or omissions thereia,.for such is the 
inherent purpose of Section 405 of the Communications Act, 
47 U.S.C. 405. See Southland Industries, Inc., v. Federal 


Communications Commission 69 App. D.C. 82, 86, 99 F. 2d 
117, WZ (1938). 
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and endeavours to create the impression that the 


sion's "assumption" of frequency availability was 


to Gettysburg alone. However, leaving aside this 


Price's claim of error is without foundation. 
As the Commission indicated in its Memorandum 


and Order on reconsideration (R. 1256, par. 14), 


"offer of proof", consisting of an engineering af 


attached to its petition (R. 1982-1985), rather t 


contravening te correctness of the Commission's o 


tion,instead, supports it. For, the affidavit co 


Commis— 


limited 


omission, 


Opinion 


Price's 
fidavit 
han 

bserva— 


ncedes 


that dn operation on 1450 ke in Gettysburg would be 


feasible "by restricting the antenna effective field at 


Gettysburg to the minimum 


attention to site selection..." (R. 


required value... and by careful 


1983); also concedes 


that despite a possible Commission grant to Station WCMB, 


Harrisburg, Pennsylvania, permitting non—directional opera— 


tion on 1460 kc, 1450 ke could still be utilized ’ 


in an 


area of approximately 20 square miles in the extreme south-— 


western corner of [Adams] county.” (R, 


to “explore the 
nearby counties." 
"the Commission considered the availability matter 


relation to the 


and unrelated to the Price proposal” (R. 1256, par 


a reading of the Commission's Decision makes clear. 


1984); and, 


fails 


possibility of using the frequency in 


(R. 1256, n. 1). Most importantly, however, 


only in 


conflict between the Gettysburg applicants 


14), as 


Price's second charge that the Commission "indulged" 


in the erroneous assumption "that the failure to s 


pecify 


OG 


nighttime operation indicated a desire [by Price] to avoid 
service to the Frederick community at nighttime" (Price 
Br., p. 39), can only be viewed as a miscomprehension 

by Price of the|clear and unequivocal language of the 
Commission's Decision. There, the Commission, in commen- 
ting that : "It ) may be that Frederick has even greater 
nighttime needs |than has Gettysburg..." noted that: 

‘Price, however, does not or cannot (because of the in- 
ability to comply with Section 3.28(c) [of the Commis-— 
sion’s Rules, 47 C.F.R. 3.28(c) ]--the so-called 10% rule) 


propose a nighttime service, and the effect is that there 


is no community with which to compare Gettysburg at night." 


(R. 1202, par. 13). This unambiguous statement cannot proper- 

ly be construed as an assumption by the Commission that Price 

hcked the “desire” to render a nighttime service to Frederick, 

In any event, the Commission correctly recognized Price's 

purported "offer of proof" for what it in fact was -- a 

belated attempt by Price, under the guise of a petition 

for reconsideration, to amend its application so as “to 

improve the possibility of a grant." (R. 1261, par. 25). 

See Paul A, Brandt, 19 Pike & Fischer, R.R. 42c, 42d (1960). 
Finally, Price's claim that the Commission erred 

“jin refusing... to consider the reasons why Monocacy 

and WGET filed their respective applications for Gettysburg” 

(Price Br., p. 40), i.e., that they were "triggered" into 

filing "by the threat to competition", as evidence cognizable 

under the Section 307(b) issue in the case (Price Br., pp. 


28-30), is devoid of merit. In rejecting these charges, 
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the Commission stated that as to WGET, “there is 


which they can properly be directed nor is there 


that it would fail to construct the facilities ap 

16/ 

(R. 1257, par. 16). As to Monocacy, the Commiss 

in no way affect the va 

17/ 
16). 


the view that they ". 


the grant to WGET, .. (R. 1257, pars. 


analysis, however, Price's claim that: "A privat 


forestall competition precludes a public need fin 


Sec. 307(b)" (Price Br., p. 29), misconceives th 


no issue to 
any evidence 
plied for" 
ion was of 
Lidity of 

In the final 
e 'need' to 


ding under 


e plain and 


Overriding objective of this mandate of the Act, wiz., a fair, 


efficient, and equitable distribution of radio se 


various States and communities. Considerations o 


motives are, immaterial to the accomplishment of 


objective. 
Neither does Price fare any better in its ass 


the Commission erred in denying its petition requ 


16/ Thus, appellant's reliance (Price Br. p. 29) 
Broadcasting Co., 20 Pike & Fischer, R.R. 979 
inappropriate. In Capitol, one of the specif 
in the proceeding was "the good faith of Pomer 
the instant application, ." (20 Pike & Fi 
at 980). 


In this connection, we believe that Monocacy' 
appeal (Case No. 16,043), in itself, refutes 

charge that "“Monocacy filed for Gettysburg to 
its Frederick station from competition, . 
Br., p. 29). Since theCommission's ultimate 

WGET has the effect of retaining the competit 
quo in Frederick, Monocacy's alleaed motivati 


proposal would appear to have been accomplished, 


rendering unnecessary its appeal. 


" 


rvice to the 
f private 


that statutory 


ertion that 


esting that 


on Capitol 
(1960), is 
ied issues 
Oy in filing 
scher. R.R. 


present 
rice's 
protect 
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ward to 
ve status 
on for its 
thus, 
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its petition for reconsideration be disposed of prior to final 
Commission action on the application of Musical Heights, Inc., 
for a new station (1370 kc) in Braddock Heights, Maryland, 
approximately five miles from Frederick, or at least simul- 
taneously therewith, or that the two proceedings be consolidated 
(Price Br., pp.) 41-43). The specific claim made by Price in 
its brief that "any grant to Musical Heights would alter the 
factual situation . . . and prejudice [its] chances of pre- 
vailing . . . without the opportunity to be heard thereon," 
contrary to Ashbacker Radio Corp. v. Federal Communications 
Commission, 326;U.S. 327 (1945) and this Court's decision 

in Delta Air Lines, Inc. v. Civil Aeronautics Board, 

U.S. App. D.C. |, 275 F. 2d 632 (1959), was considered, 

and found to be without merit, in a separate Commission 
Memorandum Opinion and Order (R. 1248-1251) denying Price's 
petition, 

In its Opinion and Order, the Commission rejected Price's 
contention that it should delay the Braddock Heights proceed- 
ing on the ground that "Price has no right to status quo, and 
it must accept the facts as they are at the time its petition 
for reconsideration is reached for determination.” (R. 1250, 


18/ 
Par. 5). As the Commission pointed out (R. 1249, par. 4) 


18/ Otherwise, “any applicant could reach into the process- 
ing line at| any time to stop any other application pos- 
ing a threat to the first applicant's showing of need.” 
(R,. 1250, par. 5). As the Commission noted, if Price 
had wanted a comparison with the Musical Heights' 
application, it could long ago have amended to 1370 kc 
and participated in that proceeding. (RJ 1250, par.6). 
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the "Musical Heights’ application has been processed and fully 
heard in accordance with normal Commission procedures, and 

it is entitled to the further protection of those| procedures 
as against the claims of a party to an independent proceed- 


ing." This Court will not "direct the order in which the 


Commission shall consider its cases" (Federal Communications 


Commission v. WJR, The Goodwill Station, Inc., 337 U.S. 265, 
272 (1949)). See also, Coastal Bend Television Co. v. Federal 
Communications Commission, 98 U.S. App. D.C. 251,/ 255, 234 
F. 2d 686, 690, (1956). 
The Commission also rejected Price's reliance on 
Asbacker, since there was neither physi¢al mutual) exclusivity 
between the Musical Heights’ proposal for 1370 kc|j and Price's 
proposal for 1320 kc, nor any allegation of economic mutual 
exclusivity under this Court's Delta holding, even assuming 
the latter's applicability (R. 1250, pars. 6-7). |For that 
matter, as the Commission noted (R, 1250, par. 7)), Price 
conceded in its petition that "both applications could be 
granted" (R. 2078). As indicated supra, n. 8, the Com- 
mission's Decision does not rely on the Musical Heights’ 
service to Frederick, In its Memorandum Opinion and Order 
on reconsideration, the Commission noted that the| Musical 
Heights grant will provide additional daytime primary ser- 
vice to Frederick but concluded that "this fact only 
moderately lessens the Frederick daytime preference” (R. 1258, 


n. 4), 
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In sum, we submit that the denial of Price's petitions 


for reconsideration and action prior to Musical Heights, was 


proper. For all of the foregoing reasons, we further submit 
that the Commission's 307(b) preference for Gettysburg to 
provide a first service to the nighttime white area, rests 
on valid considerations and is within its allowable discre- 


tion. 
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II. THE COMMI N'S DETERMINATION THAT 


A 


GRANT OF THE WGET APPLICATION WOULD) BETTER 


SERVE THE PUBLIC INTEREST THAN A GR 


ANT OF 


THE MONOCACY APPLICATION WAS WITHIN 


PERMISSIBLE DISCRETION. 

After concluding that either of the fulltime 
applicants should be preferred over Price's dayt 
application on Section 307(b) grounds, the Commi 
ther concluded that a grant to WGET would better 
the public interest because of its comparative s 
It found that the evidence relating to area and 
i,e., engineering considerations (R. 1203-1204, 
20), precluded the award of any clear-cut prefer 
such a basis (R. 1205, par. 21), but that the re 
"support a conclusion that in virtually every ar 
standard comparative consideration wherein signi 
differences can be found, WGET [was] entitled to 
stantial preference.” (R. 1205, par. 22). 

The Commission compared the coverage proposal 


and Monocacy and found that daytime WGET would s 


13,470 persons, for a net gain of 65,224, and Mo 


would serve a population of 93,676 (R. 1200, par 
Thus, Monocacy would serve 28,452 more persons d 
would WGET if the latter’s net gain only is cons 
However, WGET woud, by improving its facilities 
serve approximately 20,000 more persons daytime 


Monocacy if the totals for its existing operatio 


excluded. Cf. Central Connecticut Broadcasting Co, 


Fischer, R.R. 39, 51-52 (1948). Nighttime, WGET 


vide service to 9,276 persons. It would withdra 


ITS 


Gettsyburg 
ime only 
ssion fur- 

serve 
uperiority. 
population, 
pars. 18- 
ences on 
cord did 
ea of 


ficant 


a sub- 


s of WGET 
erve 

nocacy 

s 5-6). 
aytime than 
idered. 

as proposed, 
than would 

n are not 

. 4 Pike & 
would pro- 


Ww an only 


nighttime service now available to 217 persons, but this 
would be offset by the first service proposed to 1,348 
persons, for a net “white area” gain of 1,131 persons 
(R. 1202, par. 12). Monocacy, which does not match the 


first service proposal of WGET and would offer a first 


service to only 561 persons, proposed to give a second 
nighttime service to 7,717 persons and a second local 
service to Gettysburg (R. 1204, par. 18). 

Weighing the foregoing area and population considera- 
tions the Commission concluded that they tended to "bal- 
ance out” (R. 1204, par. 18), and a clear-cut or decisive 
preference for either WGET or Monocacy did not emerge 
from their comparison (R. 1205, par. 21). As for any 
preference said to exist for Monocacy by virtue of its 
proposal to provide an additional and competitive ser- 
vice to Gettysburg, the Commission was of the opinion 
that it could be “overcome by WGET if preferences are con- 
cluded for it on the other items of comparative considera- 
tion” (R. 1205, par.21); which, the Commission found 
was the case (R. 1205-1206, pars. 22-25). 

In its comparative evaluation, the Commission found 
WGET to be substantially superior in the areas of past 
broadcast performance, local residence, and diversifi- 
cation of business interests and participation in civic 


affairs; and slightly preferred in the area of integra- 


tion of ownership and management (R. 1205, par. 22). 


Monocacy was given a clear preference on the factor of 
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diversification of ownership of the media of mas 


tion (R. 1205, par. 25). On the factor of propo 


ing, no significant differences were found to ex 
WGET's overall showing in the areas of comparati 
tion overcame “amyiipmetorence said to exist for 
virtue of its proposal to provide a second local 
Gettysburg" (R. 1205, par. 21) and assured the ¢ 
WGET would better meet the programming needs of 
1205, 24). 


area than would Monocacy.™ (R. par. 


ion's view of the case, the single preference aw 


on the factor of diversification of ownership of 


Ss communica— 
sed. programm- 
ist; however, 
ve considera- 
Monocacy by 
service to 
ommission "that 
the Gettysburg 
In the Commiss- 
arded Monocacy 


the media of 


mass communication was “not sufficient to override the showings 
made by WGET with respect to those preference-fdctors evidencing 
awareness of and responsiveness to the programming needs of the 


[Gettysburg] community." (R. 1206,par. 25). Accordingly, it 


granted WGET's application and denied Monocacy's. 
Monocacy's attack on the Commission's determination is essen- 


tially twofold. Initially, it contends that a grant of its 


application is required by Section 307(b) of the Act because 


it would provide a second local service to Gettysburg (Monocacy 


Br., pp. 10-13); secondly, it asserts that the Commission's 


evaluation of the comparative factors was erroneous because 


it did not accord controlling weight to diversifiication of the 


media of mass communication. (Monocacy Br., pp. 14-19). Each 


of these contentions, in substance, was presented to the Com- 


mission in Monocacy's petition for rehearing (R.| 1215-1227) and 


was properly found to be lacking in merit (R. 1252-1254, pars. 


3-7). 
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Contrary to Monocacy's assertion, the Commission was not 
required to grant its application merely because it proposed 
a first choice of local service to Gettysburg and without 

' regard to the comparative quality of the service to be provi- 
ded. While the competitive aspect of the Monocacy proposal 
was a pertinent) factor which the Commission should and did 
consider, mere quantity of service was not in and of itself 


19/ 


determinative of the public interest question. As the 
Commission stated with respect to a similar contention in 


Valdosta Broadcasting Co., 3 Pike & Fischer, R.R. 619, 623 


(1948) : 22/ 


Taken alone, the consideration of the establishment 
of an additional and competitive broadcast service 
would be persuasive of a grant to the Valdosta 
Broadcasting Company. However, we @nnot accept 
this factor as controlling. Otherwise, an existing 
station seeking to improve its coverage by a change 
in frequency and increase in power would always be 
barred by aj qualified applicant proposing to 


19/ As the Commission pointed out, "the 307(b) issue was designed 
to determine whether Frederick or Gettysburg had the greater 
need; were Monocacy and WGET the only applicants, no 307(b) issue 
would have been| specified” (R. 1204, par. 19). Moreover, Monocacy's 
reliance (Monocacy Br., pp. 17,10) on this Court’s decision in 
Kentucky Broadcasting Corp., Inc., v. Federal Communications Com-— 
mission, 84 U.S. App. D.C. 383, 174 F. 2d 38 (1949), and the 
Commission's decision in Cenigel Connecticut Broadcasting Co., 

4 Pike & Fischer, R.R. 39, (1948), is misplaced. In each of 
these cases the newcomer was preferred over the existing sta- 
tion on a comparative basis and not, as Monocacy would have 
it, on Section 307(b) considerations alone. 


20/ The Valdosta case is discussed in this Court’s opinion in 
the Kentucky case, supra. The short answer to Monocacy's efforts 
(br. pp. 17-19)! to distinguish the facts in Valdosta from the 
instant case is that “the Commission did. not cite Valdosta 
as presenting an identical factual situation, but cited it 
only for the proposition that an existing station... 
is not automatically barred as against” a newcomer (R. 1253, 
par. 5). 
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construct a new station on the operating assignment 
requested by the existing station, 
The Commission here determined that Monocacy's past re- 

cord fell appreciably short of WGET's and that its preference 

on competitive grounds was overcome by the substantial superior-— 
ity of WGET’s showing. In short, in the Commission's view, the 
public interest would be better served by permitting a superior 
existing station to expand its coverage than by|an award to a 
competitive but inferior newcomer, particularly |since the 
frequency vacated by WGET would then be available for assign- 
ment to a more meritorious applicant in Gettysburg or elsewhere. 
We submit that this judgment is based on reasonable considera— 
tions and is within the Commission's permissible discretion. 

The Commission's further determination that the preference 
awarded Monocacy on diversification of the media of mass communi- 
cation did not outweigh WGET's superior overall |showing, is like- 
wise within the allowable area of its discretion. Although WGET 
publishes the only newspapers in Gettysburg, it jis settled that 

"the owner of a newspaper is not, simply on that jaccount, dis- 
qualified as a radio or television licensee" (Massachusetts Bay 
Telecasters, Inc., v. Federal Communications Commission, 104 U.S. 
App. D.C. 226, 234, & F.2d 55, 63 (1958); McClatchy Broadcasting 
Co. v._Federal Communications Commission, 99 U.S. App. D.C. 195, 
199, 239 F.2d 15, 19 (1956), certiorari denied, |353 U.S. 918; 


Pinnellas Broadcasting Co. v. Federal Communications Commission, 
97, U.S. App. D.C. 236, 230 F.2d. 204 (1956), Stahiman v. Federal 


Communications Commission, 75 U.S. App. D.C. 176, 125 F.2d 124, 


(1942) ; Federal Communications Commission vy. Allientown Broad- 
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t 


casting Corp.,| 349 U.S. 358, 362 (1955). While the Commission 
is “free to let diversification of control of communications 
facilities turn the balance” in determining which competing app— 


licant is best qualified, the applicant with broadcast or news- 


paper interestis is not disqualified in a comparative case and 


the Commission may "attach such significance to [diversifica- 
tion] as its judgment dictates” (McClatchy case, supra, 99 U.S. 
App. D.C. at 198, 239 F.2d at 18). Even if the Commission were 
to change its mind as to the importance of diversification, this 
would not invalidate the Commission's comparative choice among 
applicants (Pinellas case, supra, 97 U.S. App. D.C. at 238, 
230 F.2d at 206). 
CONCLUSION 

For the foregoing reasons, the Commission's Decision and 

Orders herein should be affirmed. 


MAX D. PAGLIN 
| General Counsel 


DANIEL R. OHLBAUM, 
Assistant General Counsel, 


RUTH V. REEL, 
Counsel, 


RICHARD M. ZWOLINSKI, 
Counsel, 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as stipulated by the parties 
and approved by the Court's order of January 4, 1961, are 
set forth in the brief of appellant, the Monocacy Broad- 
casting Company. 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT . 


ARGUMENT 


I. Once The Conclusion Has Been Made That Gettysburg 
Has A Greater Need For The Proposed Services Than 
Does Frederick, The Remainder Of Price's Contentions 
Become Moot 


. If The Commission Should Be Required To Choose 
Between Mutually Exclusive Applicants For The Same 
Community Solely Upon Section 307(b) Considerations 
As Contended By Monocacy, Extremely important 
Qualifications Such As Local Ownership, Broadcast 
Experience And Brogreny Hroneeels Could Not Be 
Considered . . : , 5 zi 


CONCLUSION 
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Federal Communications Commission v. Allentown Broadcasting 
Company, 349 U.S. 358. : 


Statutes: 


Communications Act of 1934, as amended, 47 U.S.C. 151, 
et seq., Section 307(b) : 3 : 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,039 


THE PRICE BROADCASTERS, INC., 
Appellant, 

v. 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
TIMES AND NEWS PUBLISHING COMPANY, 
Intervenor, 
THE MONOCACY BROADCASTING COMPANY, 
Intervenor. 


No. 16,043 


THE MONOCACY BROADCASTING COMPANY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee. 

TIMES AND NEWS PUBLISHING COMPANY, 
Intervenor, 

THE PRICE BROADCASTERS, INC., 
Intervenor. 


APPEALS FROM DECISION AND ORDER OF THE 
FEDERAL COMMUNICA TIONS COMMISSION 


BRIEF FOR INTERVENOR 
TIMES AND NEWS PUBLISHING COMPANY 


COUNTERSTATEMENT OF THE CASE 


The material facts leading to the appeal are correctly summarized 
in the Counterstatement contained in Appellee's brief. 


SUMMARY OF ARGUMENT 


1. When the Commission at the outset decided that Gettysburg 
must be preferred to Frederick under Section 307(b) of the Communica- 
tions Act of 1934, as amended, 47 U.S.C. 307(b), appellant Price's con- 
tentions of errors in other areas and phases of the proceeding became 
moot because, even had the errors been made, they would have had 


absolutely no bearing upon the threshold Section 307(b) determination. 


2. If the Commission should be required to choose between 
mutually exclusive applications for the same community upon Section 
307(b) considerations, practically all decisions would be based only 
upon engineering considerations and the extremely important comparative 
factors such as local residence, participation in civic affairs, broadcast 
experience, record of operation of broadcast stations, diversification 
of ownership of media of mass communications, integration of ownership 
and management, and program proposals could not be considered. 


ARGUMENT 


Appellee's brief presents a perfectly adequate defense of the 
Commission's decision released March 29, 1960, reaffirmed on Septem- 
ber 19, 1960, granting Intervenor's application to improve the facilities 
and service of Station WGET. Accordingly, Intervenor will not impose 
upon the Court by restating the matters discussed therein. Instead, 
this brief will be confined to points not covered by Appellee. 


I 


ONCE THE CONCLUSION HAS BEEN MADE THAT GETTYSBURG HAS 
A GREATER NEED FOR THE PROPOSED SERVICES THAN DOES FRED- 
ERICK, THE REMAINDER OF PRICE'S CONTENTIONS BECOME MOOT. 


When, as here, two or more mutually exclusive applicants seek 
new or improved broadcast station facilities in two separate and 
distinct communities, Section 307(b) of the Communications Act of 
1934, as amended, requires, whenever possible, the threshold deter- 
mination as to which community has the greater need for the service 


or services proposed. Federal Communications Commission v. 


Allentown Broadcasting Company, 349 U.S. 358 (1955). 


The Commission complied with the mandate of Section 307(b) 
and, at the outset, concluded that the need of Gettysburg for the 
nighttime service proposed by either Monocacy or Intervenor's 
WGET outweighed the need of Frederick for the daytime only service 
proposed by Price. The Commission's conclusion was based upon 
consideration of all relevant and material evidence in the record and 
by application of its expertise in such a highly technical field. Had 
the Commission considered the additional daytime service proposed 
by the Gettysburg applicants, the preference for Gettysburg over 
Frederick would have been even greater. 


Once the Commission had concluded that Section 307(b) required 
the grant of one of the Gettysburg applications in preference to Price's 
Frederick application, Price's contentions of errors in other areas 
and phases of the proceeding became moot because, even| had the errors 
been made, they would have had absolutely no bearing upon the 
threshold Section 307(b) determination. Inasmuch as the (Commission's 
Section 307(b) conclusion was correct, it now is unnecessary to consider 
appellant Price's contentions that no new station was added by the 
grant of Intervenor's application (Price Br. p. 22, 24-26); that the 
Commission awarded Intervenor no preference over Monocacy because 


4 


its WGET proposed to provide more persons with their first nighttime 
service (Price Br. p. 25-26); that Intervenor's WGET proposal was 
itself inefficient (Price Br. p. 26-28); that Monocacy's application was 
filed to block a grant of a then pending and later dismissed application 
for a new station at Frederick (Price Br. p. 28-30); that Intervenor's 
application was filed to block a grant of Monocacy's application at 


Gettysburg (Price Br. p. 28-30); that the Commission erred in denying 


Price's request to reopen the record (Price Br. p. 37-40); and that the 
Commission erred in denying Price's request for final consideration 
of this case prior to or simultaneously with consideration of an appli- 
cation of Musical Heights, Inc., for a new station at Braddock Heights, 
Maryland, some five miles from Frederick (Price Br. p. 41-43). 


0 


IF THE COMMISSION SHOULD BE REQUIRED TO CHOOSE BETWEEN 
MUTUALLY EXCLUSIVE APPLICANTS FOR THE SAME COMMUNITY 
SOLELY UPON SECTION 307(b) CONSIDERATIONS AS CONTENDED 
BY MONOCACY, EXTREMELY IMPORTANT QUALIFICATIONS SUCH 
AS LOCAL OWNERSHIP, BROADCAST EXPERIENCE AND PROGRAM 
PROPOSALS COULD NOT BE CONSIDERED. 

Issue 4, the so-called standard comparative issue, directed that 
the choice between Monocacy and Intervenor's WGET be based upon 
consideration and application of the long-established comparative 
criteria of local) ownership, participation in civic affairs, diversification 
of business interests, record of broadcast station operation, other 
broadcast interests, diversification of ownership of media of mass 
communication, integration of ownership and management, and program 
proposals. The Commission concluded that no preference should be 
awarded in the.area of program proposals, that Monocacy was entitled 
to a preference in the area of diversification of ownership of media of 
mass communication, and that Intervenor was entitled to preferences, 
some most significant, in all other areas. (R. 1205-1206). 


5 


In view of the most significant superiority of Intervenor's WGET 
in almost every area of comparison, it is not surprising that Monocacy 
sought to avoid any such comparative consideration. Monocacy contended 
that Section 307(b) required a grant of its application merely because 
it would provide Gettysburg with its second station. (R. 1204; Monocacy 
Br. p. 11). The Commission correctly concluded Section] 307(b) consider- 


ations and providing Gettysburg with its second station must be consider- 


ed together with the items of comparative consideration. | (R. 1205). 


If the Commission should be required to choose between mutually 
exclusive applicants for the same community upon Section 307(b) 
considerations, as contended by Monocacy, practically all decisions would 
be based only upon engineering considerations because seldom, if ever, 
are engineering proposals identical. Thus, no consideration could be 
given to the far more important factors of local ownership, participation 
in civic affairs, diversification of business interests, record of broad- 
cast station operation, other broadcast interests, diversification of owner- 
ship of media of mass communication, integration of ownership and 
management, planning and preparation, and program proposals. Such a 
procedure never was contemplated or envisioned by Congress. The 


Commission correctly rejected Monocacy's contentions. 


CONCLUSION 


For the reasons stated in Appellee's brief and the additional 
reasons set forth above, the Commission's Decision and Order herein 
should be affirmed. 
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STATEMENT OF QUESTIONS PRESENTED 


The parties to the two appeals which have been consolidated 
entered into a stipulation, approved by Order of this Court dated Janu- 
ary 6, 1961, formulating the Statement of Questions Presented by the 
two cases but not conceding the accuracy of any statement of fact im- 
plicit in the questions as formulated. The Statement of Que 
presented in Case No. 16,043, flowing from the stipulation, 
in the brief of the Appellant in this case. 
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stions 
is set out 


z The within Intervenor, The Price Broadcasters, Inc., is the Appellant in 


Case No. 16,039, and the Questions Presented by that case in this 
appeal are set out in the Appellant's Brief in said case. 
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Appellee, 


TIMES AND NEWS PUBLISHING COMPANY, 
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Appellant, 
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Appellee, 
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Intervenor, 
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BRIEF FOR THE PRICE BROADCASTERS, INC., 
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COUNTERSTATEMENT OF THE CASE 


The consolidated appeals are brought pursuant to Section 402(b)(1) 
of the Communications Act of 1934, as amended, from a decision and 
ancillary orders of the Federal Communications Commission granting 
the application of the Times and News Publishing Company) (hereinafter 
"WGET") for a permit to change the frequency of its existing station at 
Gettysburg, Pennsylvania, and denying the mutually exclusive applica- 
tions of The Price Broadcasters, Inc. (''Price") for a new station in 
Frederick, Maryland and of The Monocacy Broadcasting Company 
("Monocacy") for a new station in Gettysburg, Pennsylvania. Price is 
the appellant in Case No. 16,039, and Monocacy is the appellant in Case 
No. 16,043. WGET, who was awarded the contested permit by the Com- 
mission, has intervened in both cases, and Price and Monocacy each 
intervened in the appeal filed by the other. 


Price, as the appellant in Case No. 16,039, filed its brief in this 
consolidated proceeding on March 8, 1961, and therein set forth its 
Statement of the Case (Price Br. 2-10). That Statement is/incorporated 
herein by reference and may be read here as if again fully set forth. 
Monocacy's Statement of the Case (Monocacy Br. 2-5) omits certain 
facts material for the disposition of the within appeal, particularly with 
respect to the question of whether the Commission erred in determining 
that Gettysburg, Pennsylvania was more in need of either of the two pro- 
posals for that community than was Frederick, Maryland for the second, 
competing station which Price proposed for that community. In view of 
the mentioned deficiency in Monocacy's Statement in Case |No. 16,043, 
in which case the within Intervenor's Brief is filed, Price believes that 
a brief recitation of the significant underlying facts concerning the 
Commission's selection of Gettysburg, Pennsylvania over Frederick, 
Maryland should be given here. 


The Commission proceedings here under review had| their incep- 
tion in late 1956 and early 1957, when two applications were filed for a 
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new station at Braddock Heights, Maryland, on 1320 kc. The proposed 
stations at Braddock Heights, some five miles from Frederick, Mary- 
land, would have| competed with WFMD, the only existing station in 
Frederick, owned and operated by Monocacy. The existence of the 
Braddock Heights proposals was made known to Monocacy's board of 
directors and it was determined that the frequency, 1320 kc, would also 
work at Gettysburg. (Tr. 655-656, 680, 689). Monocacy then filed an 
application for the same frequency, specifying daytime only operation 
at Gettysburg, Pennsylvania. (Tr. 658-660). The Monocacy application 
was filed on May 28, 1957. 


During the above referenced period, WGET was the only station in 
Gettysburg, Pennsylvania. It operated fulltime on 1450 ke with 250 watts 
power, giving primary service to all of Gettysburg both during the day 
and at night. WGET learned of the filing of Monocacy's application for 
1320 ke at Gettysburg which would, if granted, result in a second, com- 
peting station in'the community, and the existing Gettysburg station 
turned to the preparation of its own proposal for 1320 kc. (Tr. 528). 

The WGET application was subsequently filed on November 5, 1957, seek- 
ing a permit to change the facilities or the Gettysburg station from 1450 kc, 
250 watts, unlimited time, to 1320 kc, 500 watts nighttime, 1 kilowatt day- 
time, with operation during unlimited hours. On the same day Monocacy 
amended its Gettysburg application to specify unlimited rather than 
daytime-only operation. 


Price, in the meantime, decided that there was a need for a second 
station in Frederick, Maryland; a station which would be physically located 
there so as to give the community a second transmission service and one 
which would supply the technical signal strengths specified by the Com- 
mission's requirements, neither of which features were present in the 
Braddock Heights proposals. (R. 2077). One of the Braddock Heights 
applicants subsequently amended to another frequency (Musical Heights, 


Inc.), and the other first amended to specify another location and ulti- 
mately dismissed altogether. (R. 1035, 1038-1039). The competing 
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proposals thus considered in the proceeding before the Commission were 


the Price application for a permit to establish a second station in Frederick, 
the Monocacy application to establish a second station in Gettysburg, and 

the WGET application to change the facilities of its existing Gettysburg 
station. 


The Price, Monocacy and WGET applications were subject of an 
evidentiary hearing before one of the Commission's Hearing Examiners. 
During the hearing there was developed on the record the program service 

‘being rendered to Frederick, Maryland by Station WFMD, Monocacy's 
existing station there, and the program service rendered to Gettysburg, 
Pennsylvania by WGET. (R. 1051-1060). Price offered to show that its 
programming proposal would meet existing needs and desires of the pub- 
lic in Frederick notnow being met by WFMD, but upon the objections of 
the other parties such evidence was not admitted. However) it remained 
in the record as an offer of proof. The Examiner then released his Initial 
Decision granting Price's application for a new station in Frederick, Mary- 
land and denying the competing proposals of Monocacy and WGET for Gettys- 
burg, Pennsylvania. The Initial Decision recited that based/upon evidence of 
record there were compelling needs in Frederick for the new, second local 
station which Price would establish which outweighed lesser needs of 
Gettysburg for either the Monocacy or WGET proposals. In this connec- 
tion the Examiner considered both the established fact that Frederick was 
larger and faster growing than Gettysburg and that the radio needs of the 
former loomed larger than those of the latter community in light of the 
program services presently available to the two communities. (R. 1033- 
1072). 


The Examiner made detailed findings of statistical information with 
respect to the cities of Frederick and Gettysburg and to Frederick County 
and Adams County. He found that Frederick had a 1950 population of 
18,142, while Gettysburg's population was only 7,046. The Frederick 
County population was 62,287 and the Adams County population was 
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44,197. (R. 1036). Concerning the relative radio needs of the two com- 
munities, the Examiner found the following, inter alia: 


(Frederick) 


"The log of Station WFMD establishes that during various 
time segments in the day, commercial spot announcements were 
frequently broadcast each minute on the minute with many time 
segments averaging better than one commercial announcement 
each two minutes. In addition to the announcements made dur- 
ing commercially sponsored programs, station identification 
and 'record credits,’ the station broadcast 290 commercial 
spot announcements that day. The majority of these spot 
announcements were concentrated in the various time seg- 
ments during which programs were originated at Station WFMD. 
More than 3 commercial spot announcements were broadcast 
during a 14 1/2-minute time segment on many occasions. 


"17., The program manager testified that the log of Sta- 
tion WFMD for Friday, July 25, 1958, up to 6 o'clock was 
‘typical’ of the operation of the station except that the month 
of July was not as good from an advertising standpoint as 
other months in the year, particularly November and Decem- 
ber. He also stated that business was regularly denied or 
refused because the station was ‘filled up’ in'particular per- 
iods. The testimony referred to leads to the conclusion that 
the demand for advertising time in Frederick is not supplied 
on many occasions during the year even though Station WFMD, 
in attempting to meet this demand, may broadcast more spots 
than are shown by the log of Friday, July 25, 1958. The nu- 
merous interruptions to program continuity on the date in 
question in order to present commercial spot announcements 
may possibly explain why few, if any, noncommercial announce- 
ments are shown on the log of the station for that day." 

(R. 1068). 


(Gettysburg) 


"During the composite week of 1958, Station WGET broad- 
cast a total of 437 commercial spot announcements of which 86 
invited the attention of the listening audience to programs to 
appear on the station. Thus, the station actually broadcast 351 
commercial spot announcements and some promotional advertis- 
ing. During the composite week, the station broadcast 119 non- 
commercial spot announcements. On an average, the station 
broadcasts approximately 63 commercial spot announcements 
and 17 noncommercial announcements a day. From this, it is 


clear that there is ample time within which Station WGET can 
broadcast) many additional commercial announcements if needed 
or desired by local and other advertisers. (R. 1067. Emphasis 


supplied). 
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Contrasting and comparing the radio service available to the two 
communities, the Examiner concluded that the need for a second station 
at Frederick, Maryland, far exceeded the need for a second station at 
Gettysburg or the need for improved facilities of the existing Gettysburg 
station (WGET). (R. 1069). 


By a 3-2 vote the Commission overturned the initial decision, but 
the two Commissioners who dissented voted to grant Price's application 
for a new station at Frederick, Maryland. The three-member majority 
voted to grant WGET's application for a change in facilities of the Gettys- 
burg station and to deny Price's application as well as Monocacy's appli- 
cation for a new station at Gettysburg. (R. 1197-1214). The Commission's 
decision to grant the WGET application was premised on the stated belief 
that either of the Gettysburg proposals would better serve Section 307(b) 
of the Communications Act of 1934, as amended, than would Price's ap- 
plication for a new station in Frederick. Upon that premise, the decision 
then turned to a comparison between the Gettysburg applicants, viz., 
Monocacy and WGET, and on a comparative review preferred the WGET 
proposal. | 


Price, as well as Monocacy, petitioned for rehearing/and recon- 
sideration of the Commission's decision, pursuant to Section 405 of the 
Communications Act and Section 1.191 of the Commission's Rules. Price, 
additionally, sought other relief, including the reopening of the record so 
that it might prove the contrary of material facts assumed by the Com- 
mission. (R. 1215-1227; 1935-1987). On September 19, 1960, the Com- 
mission released its Memorandum Opinion and Order denying both of 
these petitions and all the relief requested by Price and Monocacy. 

(R. 1670-1680). Price and Monocacy then filed their respective notices 

of appeal in this Court from the decision and ancillary orders of the Com- 
mission which resulted in a denial of their applications and a grant of the 
WGET application. The two cases were subsequently consolidated by 
order of this Court, for purposes of filing a single record, filing of briefs 


and a joint appendix, and for oral argument. 


STATUTES AND REGULATIONS INVOLVED © 


The applicable statutes and regulations of the Commission are set 
out in an appendix to the appellant's brief in Case No. 16,043, as well as 
in an appendix to the appellant's brief in Case No. 16,039. 


STATEMENT OF POINTS 


1. The Commission's determination that Section 307(b) of the 
Communications Act called for a grant of either of the Gettysburg pro- 
posals (WGET or Monocacy) in preference to a grant of Price's proposal 
to establish a new station in Frederick, Maryland, was erroneous because 
the reason giving rise to that determination was based simply on quanti- 
tative engineering matters without any recognition of the substantial dif- 
ferences in needs of the two communities in the essential element of 
present and proposed programs. 


2. The Commission erred, in law and in fact, in making its decision 
on a comparative determination of the WGET and Monocacy proposals, and 
a correct decision would not have reached this determination because Sec- 
tion 307(b) of the Communications Act required a grant of the Price pro- 
posal which would establish a new station in Frederick, Maryland, a 
community with substantial needs for an additional, competing radio 
station. 


SUMMARY OF ARGUMENT 
Point 1 


The Commission's evaluation of the Price proposal for Frederick, 
Maryland, and of the two proposals for Gettysburg disregarded the evi- 
dence which had been adduced concerning the existing service in Frederick 


and the existing service in Gettysburg, and the Commission erroneously 


refused to consider such matters under the 307(b) issue, rejecting in that 
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connection the pertinent findings and conclusions of the Hearing Examiner. 
In so doing the Commission ignored the plain holding of Harrell v. F.C.C.., 
105 U.S. App. D.C. 352, 267 F.2d 629. 


Point 2 


Since the evidence of record in this case required a grant of the 
Price proposal under Section 307(b) of the Act, the Commission could not 
properly reach, for decisional purposes, the question of whether on a 
comparative basis WGET or Monocacy should be preferred under their 
respective proposals for Gettysburg, Pennsylvania. 


ARGUMENT 
I 


THE COMMISSION IGNORED EVIDENCE ON THE KEY 307(b) ISSUE, 
ERRONEOUSLY REFUSED TO MAKE FINDINGS AND CONCLUSIONS 
ON THE COMPARATIVE NEEDS OF FREDERICK AND GETTYSBURG AS 
TESTED BY PRESENT AND PROPOSED PROGRAMS, AND OTHERWISE 
FAILED TO DECIDE THAT FREDERICK, MARYLAND SHOULD HAVE THE 
CONTESTED FACILITY. 
As Price points out in its brief filed in Case No. 16,039, the key 
issue in this case and the primary determination which the Commission 
was required to make is that arising under Section 307(b) of the Com- 
munications Act. Further, the brief for the appellant in the) mentioned 
case demonstrates that on the controlling issue the Commission erred 


in not holding that Price's proposal for Frederick should be granted. 


The arguments are fully set forth in Price's brief, and they will not be 


repeated here. However, those arguments are incorporated herein by 
reference as if again fully set forth. 


II 


SINCE THE COMMISSION SHOULD HAVE DECIDED UNDER THE CON- 

TROLLING 307(b) ISSUE THAT PRICE'S PROPOSAL FOR FREDERICK, 

MARYLAND, MUST BE GRANTED, THE DECISION SHOULD NOT HAVE 

BEEN PREMISED ON A COMPARATIVE EVALUATION OF THE TWO 
GETTYSBURG PROPOSALS. 

As the discussion under Point I suggests, as more fully set out 
in Price's brief in Case No. 16,039, the Commission's over-all con- 
sideration of the three competing proposals was faulty in that the Com- 
mission refused to recognize that under the controlling 307(b) issue the 
Price proposal for Frederick would best provide a fair, efficient, and 
equitable distribution of radio service to the two states and communities, 
Frederick, Maryland, and Gettysburg, Pennsylvania, contending for a 


permit in the proceeding. Since this is so, the Commission could not 


properly reach, for decisional purposes, a comparative evaluation of 
the two Gettysburg applicants..F.C.C. v. Allentown Broadcasting Corp., 


349 U.S. 358, 75 S.Ct. 855. 


Since Price's position in this consolidated case is that the Commis- 
sion's error under the key 307(b) issue requires a reversal of the decision 
and ancillary orders, this intervenor does not believe it necessary or 
desirable to address any argument to the comparative evaluation of 
Monocacy and WGET. The Court would first have to find that the Com- 
mission's decision on the 307(b) issue was correct before it reached 
either of the questions presented by Case No. 16,043, viz., whether be- 
tween the Gettysburg applicants the Commission correctly interpreted 
Section 307(b), and whether the Commission erred in awarding a com- 
parative preference, on the basis of standard comparative criteria, to 


WGET over Monocacy. 


CONCLUSION 


Price, an intervenor in this case (No. 16,043) and the appellant in 
Case No. 16,039, submits that the Commission's decision and all the orders 
entered in this case are erroneous, arbitrary and unreasonable, and that 
fairness to Frederick, Maryland, under Section 307(b) of the Communica- 
tions Act as well as Price's right as an applicant to have a correct deci- 
sion made in the proceeding, require a reversal of the Commission's 
decision and order and a remand by this Court of the matter. For all 


the foregoing reasons, intervenor Price respectfully requests that this 


Court reverse and remand the consolidated cases to the Commission with 
directions to carry out the judgment of this Court, affording the inter- 
venor in this case all the relief which this Court may direct. 


Respectfully submitted, 


ARTHUR H. SCHROEDE 
JOHN B. KENKEL 


218 Munsey Building 
Washington 4, D. C. 
Attorneys for 
The Price Broadcasters|, Inc. 
Intervenor in Case No. 16,043 


Of Counsel 


Miller & Schroeder 
218 Munsey Building 
Washington 4, D. C. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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THE PRICE BROADCASTERS, INC., 
Appellant, 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


TIMES AND NEWS PUBLISHING COMPANY, 


THE MONOCACY BROADCASTING COMPANY, 
Intervenors, 
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OPPOSITION OF APPELLEE TO PETITION FOR REHEARING |EN BANC 
The Federal Communications Commission, appellee, hereby 
opposes the petition for rehearing en banc filed by appellant 


Price Broadcasters, Inc, (Price). 


To a considerable extent, the petition for rehearing en 


banc argues matters, such as allegedly inconsistent Commission 
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decisions (petition, Points B and C), which would seem to be 
appropriate only to a request for a rehearing by the panel of 
the Court which heard the case, The only issue which could, if 
substantial, warrant rehearing by the full Court is the claim 
that the decision herein is inconsistent with this Court's 
earlier decision in Harrell v, Federal Communications Commis- 
Sion, 105 U.S. App. D.C. 352, 267 F. 2d 629.7 We shall there- 
fore devote our attention to that point, which we do not believe 
presents any such conflict between panels. 

The essential Commission determination of which Price com- 
plains is the conclusion that either of the applications for 
Gettysburg, Pennsylvania, was to be preferred over its daytime 
application for Frederick, Maryland, Price claims that the Com- 
mission, in evaluating the needs of the communities, "refused 
to consider the relevant and material evidence of record" con- 
cerning the program nature of radio service presently available 
(petition, p. 4), and that the majority of the Court, in affirm- 
ing the Commission, has raised a conflict with the Harrell deci- 
Sion, That the Commission found the evidence to be in effect un- 


necessary here, and did not accord it the weight Price would 


1/ Appellant Price indeed urges this as its primary ground 
(petition, p. 2). 


aR 
assign to it does not support the request for rehear 
And, there is clearly nothing in the Court's opinion 
could be said to raise. the alleged conflict, since t 
not discuss this aspect of the case in detail, 
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case,and that the Commission could not decline to fo 


seven outside services but no local outlet, 
proceeding, the Court held that evidence of existin 
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presumption of the greater need of Slaton for a firs 
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by the larger number of outside services available in Gettysburg" 
(J.A. 103, 70, 72), It further found that Price, as the only 
Frederick applicant, could best meet that need and that its pro- 
posed programming would be in the public interest (J.A. 69). 

The Examiner, who made detailed findings on existing programming 
(J.A. 33-50), also found that in Frederick the existing station 
was not satisfying all advertiser needs and was not fulfilling 
all community service needs (J.A. 57-61). The Commission con- 


cluded that advertiser needs "are only a narrow part of the 


total question of need in apportioning available facilities, and 
the Initial Decision's high emphasis upon this essentially non- 
critical consideration finds no support in Commission rule or 
policy” (J.A. 71). It also concluded, not that the advertiser 
and service demands and needs of Frederick were irrelevant, or 
that existing Seen tree never be important in showing 


such needs, but that they were "inherent in the overall prefer- 


ence awarded Frederick on the basis 6f the population factor, 


2/ Program proposals of the applicants for different com- 
munities would not be a relevant comparative factor, where 
neither would serve the community of the other, since the 
proper test is relative community need. Federal Communications 


Commission v. Allentown Broadcasting Co., 349 U.S. 358, 


aoe 


3/ 


and, accordingly, "are essentially cumulative in nature.” (R. 71) 


On a petition for rehearing, the Commission stated that the Fred- 
erick preference "could not be significantly increased by use 
of this evidence (J.A. 103) since the benefits of a second local 
Station were already indicated by other factors (J.A\} 104-106). 
Appellant's position is taken without regard to the cru- 
cial fact that there were persons in the Gettysburg area who had 
no primary service whatever at night, In this setting, the Com- 
mission acted within its discretion in finding the Gettysburg 
need to be more acute, and in refusing to give greater importance 
to any shortcomings in the service of the existing Frederick 
naeaoae This treatment was not in conflict with the Harrell 


decision, and was in accord with decisions of this Court. Radio 


Cincinnati, Inc. v. Federal Communications Commission, 85 U.S. 
App. D.C. 292, 294, 177 F. 2d 92, 94; Easton Publishing Co. v. 


3/ In awarding a daytime preference to Frederick, the Commission 
recognized that the "creation of a competitive situation would 
tend to cure existing programming deficiencies whatever they 
might be" (J.A. 105). 


4/ In other circumstances, i.e., where applications for two 
communities are directly in conflict and each has approxi- 
mately the same apparent need based on population, existing 


local facilities, and available primary services, program- 
ming evidence may be more important, See Westbrook Broad- 
casting Co., 17 Pike & Fischer, R.R. 312, 316 °n. 5; “Broad 


ville Broadcasting Co,, 19 Pike & Fischer, R.R. 897, | 899. 


-6- 


Federal Communications Commission, 85 U.S. App. D.C. 33, 37, 175 


2 


F. 2d 344, 348,~ 


For the foregoing reasons, the petition for rehearing en 


banc should be denied, 


MAX D. PAGLIN, 
General Counsel 


DANIEL R. OHLBAUM 
Assistant General Counsel 


RUTH V. REEL 
Counsel 


September 15, 1961. Federal Communications Commission 
Washington 25, D. C. 


5/ The further assertion of Price (Pet. 18) that the net result 

is illogical since "there are the same number of radio stations 

in Frederick and Gettysburg after the proceeding as when it 
commenced", does not adequately reflect the present position 

of the two communities, The superior service of station WGET 

in Gettysburg has been extended daytime to 65,224 additional 
persons and nighttime to 1,131 persons previously lacking any 
primary service. In addition, as the majority noted (Sl. Op. 

6): “That the frequency to be vacated by WGET as a result of 

the award would thereafter be available for assignment to some : 
other applicant is an important by-product of the Commission's final 
decision," And jas the Commission and the Court further recognized 
(J.A. 105, n. 4; S1. Op. 6, n. 4), "not unrelated to the problem 
of assignments in the Frederick area were the issues raised in 
Lewis and Monocacy Broadcasting Co. v. Federal Communications 
Commission, ___U.S. App. D.C.___, ___ F.2d (June 1, 1961)", 
affirming oo Commission's grant of a new station to Braddock 
Heights, Maryland, five miles from Frederick, in large part to 
alleviate the need of Frederick for additional daytime service, 
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1 
I PREMISE 


The Price Broadcasters, Inc., appellant in Case No. 16,039 and an 
intervenor in Case No. 16,043, on the grounds shown herein, seeks re- 
hearing en banc of the 2-1 decision and judgment of a panel of this Court 
(Circuit Judges Danaher and Bastian comprising the majority, Circuit 
Judge Burger dissenting), entered in the consolidated cases on August 22, 
1961. Rehearing en banc is prayed of so much of the decision and judg- 
ment which would affirm a 3-2 decision and ancillary orders of the Fed- 
eral Communications Commission denying the application of Price for a 
new, second station in Frederick, Maryland, and granting instead the 
competing, mutually exclusive application of the Times and |News Publish- 
ing Company for a change in facilities of WGET, the existing and only 
station in Gettysburg, Pennsylvania. 


The question which requires rehearing en banc arises|in Case 
No. 16,039, the aspect of the appealed-from Commission decision which 
denied Price's application and granted WGET's mutually exclusive appli- 


cation. However, the question carries over to Case No. 16,043, because 


in that case the Commission's decision proceeds from an assumption of 
denial of Price's application so as to call for a comparison|of WGET and 
The Monocacy Broadcasting Company for Gettysburg. Since the cases 
have been consolidated, and since the panel's August 22nd decision and 
accompanying opinion (written by Judge Danaher for the majority, with 
Judge Burger's dissent being to both aspects) were concerned with both 
of the consolidated cases, and to preclude any question from arising that 
a final judgment in Case No. 16,043 might render moot Price's appeal in 
Case No. 16,039, the within petition for rehearing en banc is filed in the 
consolidated cases. Insofar as the cases may be separated, |however, 
rehearing is sought in Case No. 16,039 on the grounds shown herein, with 
rehearing of the decision and judgment in Case No. 16,043 being sought 
only to the extent of its premise of an affirmance of the Commission in 
Case No. 16,039. 


2 
II PRELIMINARY STATEMENT 


The instant petition is addressed squarely to the holding of the ma- 
jority concerning the construction and effect of Section 307(b) of the Com- 
munications Act of 1934, as amended (47 U.S.C. 307(b) ), which appears to 
be in irreconcilable conflict with a decision of another panel of this Court 
(Circuit Judges Edgerton, Bazelon and Washington) in Harrell v. F.C.C., 
105 U.S. App. D.C| 352, 267 F.2d 269 (1959). Within its four corners the 
decision of the majority here would appear to overrule Harrell v. F.C.C., 
although mention of the case is avoided by them. Judge Burger's dissent 
is on the ground, however, that the Commission in the instant case did 
not follow the requirements of the Harrell case in making the Section 
307(b) determination between Price's proposal for a new station in Fred- 
erick, Maryland, and the WGET proposal for a change in facilities of the 
existing station in Gettysburg, Pennsylvania. Simply stated, on this 
critical point, the Commission here refused to fully evaluate the needs of 
the communities involved in terms of programming, as required by Harrell, 
and the majority decision of August 22nd would affirm the error. 


The discretion of the Court en banc is solemnly invoked to determine 
a fundamental question in the administration of law by the Federal Com- 
munications Commission with respect to the requirements of Section 307(b) 
of the Communications Act of 1934, as amended. If the decision of the 
majority is to stand, the Harrell case, supra, earlier cases such as Easton 
Publishing Co. v. F.C.C., 85 U.S. App. D.C. 33, 175 F.2d 344, and even the 


Supreme Court decision in F.C.C. v. Allentown Broadcasting Corp., 349 


U.S. 358, will all be without effect. If the decision is not reheard and re- 
vised, then Section 307(b) of the Communications Act, which requires 

the Commission to assign licenses, frequencies, and hours of operation 
among the several states and communities so as to provide a fair, effi- 
cient and equitable distribution of radio service, will be the subject of 
conflicting and inconsistent judicial interpretations. The Commission 
and applicants before it will be uncertain as to the requirements of 
Section 307(b) and the manner of application thereof. Proceedings now 
pending before the Commission in which Section 307(b) is the key issue 
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will proceed under a cloud of uncertainty and lack of definiteness with 
respect to the statutory standard. Conflicting decisions as to the purpose, 
effect and intent of Section 307(b) will be issued by the Commission, as 
indeed two such decisions have recently been made, and result in numer- 
ous appeals to this Court. Rehearing of the case and reversal of the 
Commission's decision involved is required to bring some certainty to 
this important area of administrative law and to correct the erroneous 
2-1 August 22nd decision of a panel of this Court. 


I STATEMENT OF GROUNDS 


A. THE MAJORITY'S DECISION CONFLICTS WITH 
HARRELL AND OTHER CASES WHICH HAVE 
ESTABLISHED THE DECISIONAL REQUIREMENTS 
IN A 307(b) CASE 


The applications in the proceeding before the Commission were 
for two different communities, Frederick, Maryland, and Gettysburg, 
Pennsylvania. The three proposals specified utilization of the same fre- 
quency and were mutually exclusive: Price's was for the establishment 
of a new, second station in Frederick; Monocacy's was for the establish- 
ment of a new, second station in Gettysburg; and WGET's proposal was 
to use the contested frequency in lieu of its presently assigned facility 
in the operation of its existing station in Gettysburg. The key issue to be 
decided by the Commission, and the primary determination to be made in 
the case, was the issue under Section 307(b) of the se Act 
of 1934, as amended (47 U.S.C. 307(b)), namely, which of the proposals 
would best provide a fair, efficient and equitable distribution of radio 
service to the several states and communities involved. The Commission's 
hearing order specifically placed Section 307(b) in issue. (R. 166, J.A. 5). 


During the proceeding before the Commission, the program service 
being rendered to Frederick by Station WFMD and the program service 
being rendered to Gettysburg by Station WGET were both shown on the 
record. (R. 1051-1060, J.A. 34-46). Following the close of the evidenti- 
ary hearing and other mesne procedural steps, the Hearing Examiner 
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issued an Initial Decision granting Price's application for a new station 

in Frederick, Maryland, and denying the competing proposals of Monocacy 
and WGET for Gettysburg. (R. 1033-1072, J.A. 10-65). The Examiner 
reasoned from well-grounded findings concerning the existing programm- 
ing services presently available to the two communities from their respec- 
tive existing stations to a conclusion that Frederick had a greater need for 
the second station proposed by Price than did Gettysburg for either the 
second station proposed by Monocacy or the change of facilities proposed 
by WGET. In reaching his conclusion the Examiner relied upon the then- 
recent decision of 'this Court in Harrell (Star of the Plains Broadcasting 
Company) v. F.C.C., 105 U.S. App. D. C. 352, 267 F .2d 269. (R. 1071- 
1072, J.A. 64-65).. The Initial Decision contains findings as to the program- 
ming of WGET at Gettysburg and of WFMD at Frederick, together with a 
finding on the manner in which Station WHVR in Hanover, Pennsylvania, 
nearby to Gettysburg, fulfilled still more of Gettysburg's radio needs. The 
Hearing Examiner proposed a grant of Price's application for Frederick 
because in his view of the record, against existing law, Frederick had a 
greater need than did Gettysburg for the. contested assignment. He con- 
cluded that there was a greater need in Frederick because of the statistical 
superiority of that community in terms of population, growth and economic 
factors, and also because of the respective inadequacy of Frederick's exist- 


ing local station and the adequacy of the Gettysburg station to serve the 


radio needs in those communities. 


The Commission reviewed the Initial Decision, following exceptions 
and oral argument thereon, and thereafter released a decision which by a 
one vote margin (3-2) reversed the Hearing Examiner's Initial Decision and 
denied Price's application in favor of a grant of WGET's proposal. The two 
dissenting Commissioners voted for a grant of the Price application. (R. 
1197-1214, J.A. 66-89). 


The Commission's decision proceeded on a purely statistical evalu- 
ation of the communities involved, and it refused to consider the relevant 
and material evidence of record concerning the relative needs of the two 
communities as shown by the radio service presently available thereto and 
the existing unmet needs therefor. Simply stated, the Commission took the 
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position that programming matters have no place in a 307(b) determina- 
tion. On this and other errors Price subsequently carried its appeal to 
this Court in Case No. 16,039. However, before noting its appeal, Price 
did petition the Commission for reconsideration, alleging specifically in 
connection with the decision the apparent error in the failure or refusal 
of the Commission to follow Harrell v. F.C.C., supra, and the other cases 
which have established that programming evidence is not only a relevant 
consideration under a Section 307(b) issue, but is indeed a necessary ele- 
ment in comparing communities and making a determination under Section 
307(b) of the Communications Act. 


As this Court is aware, the necessity of considering programming 
evidence for evaluating relative needs under Section 307(b) jis well estab- 
lished. The statements to that effect in Easton Publishing Co. v. F.C.C., 
85 U.S. App. D.C. 33, 175 F .2d 344, were re-enforced by the recent deci- 
sion in Harrell v. F.C.C., 105 U.S. App. D.C. 352, 267 F.2d 629. In the 
Easton case this Court pointed out that Section 307(b) of the Act requires 
a determination as to which, of the several communities involved, more 
needed the service proposed in the competing applications.| And, said the 
Court, when the Commission purports to award a permit on the basis of 
need or on the basis of a greater relative need, pursuant to Section 307(b), 
a statistical evaluation of the numbers (populations and areas) involved 
cannot suffice, for the essential element is programming. Jn Harrell v. 
F.C.C., supra, the Court opined that programming evidence is "essential 
to sustain the Commission's findings" on the issue of relative needs of 
two competing communities. Without such evidence the Commission can- 
not find any material difference between the applicants insofar as their 
respective community needs are concerned. In Harrell the|Court went so 
far as to hold that even a stipulation between the applicants/as to the non- 
necessity of programming evidence could not be accepted by the Commis- 
sion or excuse a failure to consider the necessary programming evidence. 


The statements in the Easton and Harrell cases reflect earlier ex- 
pressions of this Court on the subject of determination of need for radio 


service. In Tri-State Broadcasting Company, Inc. v. F.C.C., 68 U.S. App. 


6 
D.C. 292, 96 F .2d 564, it was pointed out that “the findings of basic fact 
which would naturally be expected on the subject of need of an additional 
station where a community already has radio service would be those con- 
cerning the adequacy of the existing service . . .", 68 U.S. App. D.C. at 
296, 96 F.2d at 568. And see, Democrat Printing Co. v. F.C.C., 91 U.S. 
App. D.C. 72, 75-76, 202 F .2d 298, 299-300. 


The Supreme Court decision in F.C.C. v. Allentown Broadcasting 
Corp., 349 U.S. 358, is in accord with the principle established by this 
Court, viz., that the Commission cannot select one community over an- 
other on the basis of the former's need unless the critical element of need, 
namely, programming, has been considered - with the consideration re- 
flected by adequate findings in the matter. In F.C.C. v. Allentown Broad- 
casting Corp., supra, the Commission had determined that there was a 
greater need in Easton, Pennsylvania, than in Allentown, Pennsylvania, 
for the radio station sought by competing applicants for the respective 
communities. The'Commission's determination had been made on a record 
which included evidence of programming, both existing programming and 
the programming service proposed by the two applicants. The Supreme 
Court approved the Commission's conclusion as to the greater needs in 
Easton on the record of the proceeding, and although it reversed a decision 
of this Court (Allentown Broadcasting Corp. v. F.C.C., 97 U.S. App. D.C. 
353, 222 F .2d 781) on the ground that the Commission was not required 
to evaluate the relative abilities of the applicants to serve their respective 
communities, the decision nowhere suggests error in the other part of this 


Court's holding, viz., that the Commission must make findings on compara- 
tive needs of the communities, in light of existing programming. 


z At this juncture we are speaking of existing programming. The Commission 
also refused to consider proposed programming, and this is discussed under a 
later point. However, since the error with respect to refusal to consider existing 
programming is so patent, rehearing of the August 22nd decision should be granted 
on that ground alone. 
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A review of this Court's decision in the first so-called Easton - 
Allentown case, Easton Publishing Co. v. F.C.C., 85 U.S. App. D.C. 33, 
175 F .2d 344, of this Court's decision in the second Easton - Allentown 
case, Allentown Broadcasting Corp. v. F.C.C., 94 U.S. App. D.C. 353, 

222 F .2d 781, and of the Supreme Court's decision in that case, F.C.C. v. 
Allentown Broadcasting Corp., 349 U.S. 358, would seem to/establish that 
in testing comparative community needs the Commission must take and 
consider evidence of existing programming. In any event, the 1959 deci- 
sion of this Court in the Harrell case, supra, laid to rest any question 
which may have remained in that regard, and the decision unequivocally 
stated that programming evidence is essential to sustain the Commission's 
findings on an issue of the relative needs of two competing communities. 
The Harrell decision left no doubt that evidence of existing programming 
was a sine qua non of a Commission decision turning on the question of 
the relative needs of competing communities for additional radio service. 


In the instant case before the Commission, that body disclaimed the 
necessity of considering programming in ascertaining the relative needs 
of Gettysburg and Frederick, and the Commission went so far as to say 
that this Court's decision in Harrell v. F.C.C., supra, was somehow erro- 
neous. (Asserted again in its brief in this Court. See FCC brief, p. 22). 
The majority's decision in the instant case, however, would impliedly ap- 
prove the Commission's departure from the requirements of existing law 
with respect to the elements of need of competing communities for radio 
service, as established by Easton Publishing Co. v. F.C.C., supra, F.C.C. 


v. Allentown Broadcasting Corp., supra, and Harrell v. F.C.C., supra. 


This defect in the majority's decision is brought into sharp focus by 
the dissent filed by Judge Burger. In his dissenting opinion he states that 
in order for the Commission to make the choice between the proposal for 
Frederick and the proposals for Gettysburg, "the Commission was required 
to evaluate fully the nature of the needs in each location, and it could not 


neglect such factors as the adequacy of the present service in Frederick 
in making its determination. Harrell v. F.C.C., supra." Slip Op. Page 8. 
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The Commission has never denied that in this case if failed - and 


more, that it flatly refused - to evaluate the needs of Frederick in the 
light of the existing radio programming in the community. As a matter 
of fact, this was the primary point involved in Price's appeal in Case No. 


16,039 (Price Brief, pp. 11-12, 16-23), as well as in Price's intervention 
in Case No. 16,043 (Price Intervenor's Brief, pp. 6, 9). Thus, although 

the opinion of the majority of the panel in the August 22nd decision may 
not expressly refer to the Harrell case, in view of what was involved, and 
in view of the fact! that the question of applicability of Harrell was squarely 
presented, the majority's decision does conflict with the decision in the 
cited case. 


Since the majority opined that there was no error of law in the ap- 
pealed-from Commission's decision, which refused to test needs for radio 
service under Section 307(b) of the Act against existing programming, it 
appears that the August 22nd decision squarely conflicts with the other de- 
cision of this Court concerning the requisite method of determining rela- 
tive need between conflicting proposals for radio service, namely, Harrell, 
supra, Tri-State Broadcasting Company, Inc. v. F.C.C., 68 U.S. App. D.C. 
292, 96 F .2d 564 and Democrat Printing Co. v. F.C.C., 91 U.S. App. D.C. 
72, 202 F .2d 298. 


The Commission's action in the instant case is pejorated by the ref- 
erence in the majority's August 22nd opinion to F.C.C. v. Allentown Broad- 
casting Corp., 349 U.S. 358 (Slip Op. p. 3, fn.2), and the reference also 
raises the further question of conflict between the August 22nd decision 
and the cited Supreme Court case. No place in Allentown does the Supreme 
Court say that programming evidence should not be considered in deter- 
mining community need under Section 307(b), and a review of the decision 
in the factual context in which it was rendered supports the proposition 
that programming evidence cannot be gainsaid. The decision recites that 
the Commission there had found both communities equally in need of the 
programs to be broadcast by each applicant (Id., at p. 359), and the evi- 
dence evaluated in determining the relative community claims to the new 
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assignment included existing radio service and the applicants' respective 
proposed local programs (Id., at p. 363). Finding equivalence of the two 
communities in those areas of need, the Commission could then go a step 
further and award the license to the community which had only one station 
in order to secure local competition for originating and broadcasting pro- 
grams of local interest. (Id., at pp. 362, 363). 


In the instant case the Commission refused to evaluate community 
need in terms of radio programming, and it is submitted that Allentown 
cannot be read to support such arbitrary action, especially when it is 
remembered that the Commission's non-consideration in this case was , 
one of outright refusal. The programming evidence had been adduced on 
the record and the Hearing Examiner had made findings and conclusions 
in that area of comparison of community need. The Commission did not 
find equivalence of Gettysburg and Frederick upon an evaluation of such 
evidence -- the Commission stated that it would not even consider the 
evidence in applying Section 307(b) of the Act. The August 22nd decision 
of a majority of a panel of this Court perpetuates the Commission's error. 
The decision should be reheard and set aside.” 


B. THE PANEL WAS NOT AWARE OF AN INTERVENING 
DECISION OF THE COMMISSION WHICH APPEARS |TO 
BE CONTRARY TO THE COMMISSION'S HOLDING IN 
THE INSTANT CASE CONCERNING THE EVIDENCE |OF 
EXISTING PROGRAMMING UNDER SECTION 307(b) 
OF THE COMMUNICATIONS ACT 


On August 3, 1961, some three months after the instant case was 
argued,? and approximately three weeks before the decision was entered 
and the opinions were filed, the Commission released a decision which 


2 Going beyond the arbitrary action of the Commission in seuss to consider 


programming evidence, it would seem that Allentown suggests reversal on an ad- 
ditional ground, when it is remembered that Price's proposal would] bring to 
Frederick a second station to provide local competition for the originating and 
broadcasting of programs of local interest, while WGET's proposal would merely 
improve the facilities of the existing Gettysburg station. No new station would be 
established by the Commission's decision. Both Gettysburg and Frederick con- 
tinue to have but one station and neither community benefits. Frederick, however, 
is deprived of the second station which the record shows is necessary there to 
meet local needs not being fulfilled by the single existing station. 


3 argued May 17, 1961. 
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appears to be contrary to its assertion in the instant case that program- 
ming evidence is not to be considered in determining relative community 
needs under Section 307(b) of the Communications Act. The case is Plain- 
view Radio, 21 Pike & Fischer R.R. 885, a proceeding on mutually exclu- 
sive applications for radio permits in Plainview and Slaton, Texas. The 
Commission's first decision in this proceeding was in this Court in 
Harrell v. F.C.C., supra, and the above-referenced Commission decision 
of August 3, 1961, followed the further proceedings held after the remand 
ordered by the Court. 


During the course of the further hearing following the remand, evi- 
dence was adduced concerning the existing programming services in the 
two communities. 'The Examiner in the case made a supplementary ini- 
tial decision containing extensive findings on the program service avail- 
able to Plainview from its local station and to Slaton from a nearby sta- 
tion, Slaton having no present station. Plainview Radio, 15 Pike & Fischer 
R.R. 382c, 382e-h.| On the basis of such findings the Examiner concluded 
that the proposal for Slaton would better effectuate the requirements of 
Section 307(b) of the Act. Exceptions were filed and oral argument in the 
proceeding held thereon by the Commission. Then, on August 3rd, the 
Commission released its decision affirming the Hearing Examiner. 
Plainview Radio, 21 R.R. 885. The Commission's decision adopted the 
Examiner's findings in all material respects, especially the matters con- 
cerning the existing programming available to the two communities. The 
Commission approved the Examiner's conclusions on relative community 
needs made on the|\basis of evidence of existing available programming, 
and the August 3rd decision clearly indicates that the Commission recog- 
nizes that Section 307(b) of the Act requires a consideration of existing 
programming in order to determine the relative needs of the communities 
involved for the contested facility. 


We see, then, that the Commission's claim of non-applicability of 


existing radio service to the question of need under Section 307(b), as- 


serted in the instant case, has apparently changed and that the Commis- 
sion recognizes that the holding of this Court in the Harrell case, supra, 


11 


must be followed. The August 22nd decision in the instant case, however, 
would approve the Commission's departure from Harrell, and unless this 
Court would sanction such decisional departures from established law by 
the Commission the Commission's action here should not be affirmed. 

The August 22nd decision should be reheard and set aside, and the instant 
case reversed. 


C. THE COMMISSION'S ASSERTION OF NON-RELEVANCE 
OF PROGRAMMING EVIDENCE IN THIS CASE WAS 
ARBITRARY, AS SEEN FROM ITS CONTRARY HOLDINGS 
IN OTHER CASES, AND THE AUGUST 22ND DECISION 
WOULD APPROVE THE ARBITRARY ACTION 
The August 22nd decision and opinion, which Price requests be re- 
heard en banc, would approve the interpretation of Section 307(b) of the 
Act asserted by the Commission in this case, namely, that programm- 
ing evidence is not to be considered in determining relative community 
needs for further radio service. The August 22nd decision overlooks, 
however, that the Commission's assertion of non-relevance| of evidence 
of existing programming in this case stands in contrast to contrary action 


by the Commission in-other cases. 


For example, in Jefferson Radio Co., 17 Pike & Fischer R.R. 808a, 
a proceeding on applications for mutually exclusive radio station permits 
in Irondale and Bessemer, Alabama, the Commission held that under a 
Section 307(b) issue, merely technical showings on populations and areas 
to be served and the number of other services available to such areas and 
populations from existing stations was not sufficient, but evidence of the 
program services of existing stations to the communities would be neces- 
sary. The Commission's action in Jefferson was announced in a Memo- 
randum Opinion and Order released on August 4, 1959, two months after 
the Examiner's Initial Decision in the instant case and prior to reversal 
thereof on the ground that existing programming was not relevant toa 
Section 307(b) determination. In the Jefferson case the Commission re- 
manded the proceeding to the Hearing Examiner to take evidence and 
issue a supplementary initial decision on the question of existing 
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programming under the Section 307(b) issue. In the instant case, the Com- 
mission reversed the Examiner who proposed a grant to Frederick because 
his initial decision turned in part on the conclusion that considering the 
programming available to Frederick and Gettysburg the first mentioned 
community's needs for the contested assignment were greater than the 


second community's. 


In Valley Broadcasting Co., 18 Pike & Fischer R.R. 629 (June 19, 


1959), the Commission held that a 307(b) issue comprehended matters of 
existing programming to a community involved in a 307(b) question, the 
programming evidence being relevant to the matter of relative need. In 
Westbrook Broadcasting Co., 17 Pike & Fischer R.R. 313 (June 19, 1959), 
the Commission again indicated that existing programming evidence was 
relevant and material when a Section 307(b) issue was involved. In that 
case some evidence of existing programming was received during the hear- 
ing under the 307(b) issue, but other such evidence was excluded by the 
Examiner. Then, in his initial decision, the Examiner confessed error 
with respect to his ruling excluding the additional programming evidence, 
and in the Commission's final Decision the Commission agreed that such 
evidence should have been admitted. However, since the permit went to 
the applicant who would have been prejudiced by the ruling excluding the 
evidence, the error was harmless. 17R.R. at 316, fn. 4. Another case 

to which reference may be made is Miners Broadcasting Service, Inc., 

13 Pike & Fischer R.R. 1163 (Sept. 1957). There the Commission indi- 
cated that existing programming in a community was relevant to a Section 
307(b) determination. 


The instant case was designated for hearing on June 13, 1958. The 
Initial Decision of the Hearing Examiner was released on June 23, 1959. 
Exceptions were filed by the parties and the matter brought on for oral 
argument before the Commission on January 21, 1960. During all this 
period the Commission's pronouncements on the question of the scope of 
a Section 307(b) issue with respect to existing programming were to the 
effect that such matters were comprehended in and relevant to a Section 
307(b) determination, except in this case. Even in cases which arose 
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after the instant one the Commission has not denied the relevance of 
existing programming considerations to the question of need under Sec- 
tion 307(b), albeit recently, after the instant case had been through hear- 
ing and submitted to the Commission upon the initial decision and excep- 
tions thereto, the Commission has required a party who desires to 
explore the matter of existing programming to obtain a special hearing 
issue addressed to the existing services to be considered. Even in those 
cases, however, the Commission has not held that programming cannot 
be considered under Section 307(b). See, Cookeville Broadcasting Co., 
19 Pike & Fischer R.R. 897. 


When the Harrell decision came down, there was no doubt that the 
Commission understood its meaning and effect. The Commission re- 
opened the record in that proceeding in accordance with the/Court's 
opinion. The Commission's order stated: 

"The court remanded, as we read the opinion, on the ground 


that the record contained insufficient evidence on which to 
base the above conclusions as to relative community needs. 


“At the further hearing, hereinafter ordered pursuant to the 
said remand, the parties may introduce evidence relating 
to the extent that local needs of each community are being 
satisfied by local or nearby stations." Plainview Radio 
18 Pike & Fischer R.R. 671, 672. 
In light of the Commission's views expressed in other cases before 

it the action of that body in the instant case, in holding that existing pro- 
gramming service considerations are not relevant to an evaluation of need 
of a community for additional service, marks the appealed-from Commis- 
sion decision as arbitrary and capricious. The abandonment of established 
principles and criteria that have become well-settled in a series of cases 
is to abandon altogether the rule of law and to substitute arbitrary fiat of 
the administrator. The 2-1 decision of a panel of this Court which would 
permit the Commission to so substitute its fiat in this case should be re- 
heard, and the Commission decision which it would affirm should be set 


aside. 
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D. THE PANEL'S 2-1 DECISION WILL CREATE CONFUSION 
IN THE ADMINISTRATION OF SECTION 307(b) AND 
PERMIT THE COMMISSION TO ABRIDGE THE FUNCTION 
OF THE STATUTE 
The 2-1 decision and opinion in this case will create confusion and 
controversy as to the scope of the Commission's inquiry in a case to be 
decided under Section 307(b) of the Communications Act, especially since 
the majority's views appear to conflict with a decision of another panel 
of this Court in Harrell v. F.C.C., supra, as well as with such earlier 
cases as Easton Publishing Co. v. F.C.C., 85 U.S. App. D.C. 33, 175 F .2d 
344. The confusion and uncertainty will be increased by the majority's 
reference to F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358. But 
more important, if the decision of the panel remains, the Commission 
will believe that there is no judical restraint on its unwarranted abridge- 
ment of Section 307(b). 


The petitioner would emphasize that the question is not one of ab- 
stract statutory interpretation, administratively applied, but rather one 
of practical importance and effect on the public -- the listeners, adver- 
tisers, community groups, and all individuals and organizations who 
desire to make use of radio. In a proceeding between rival applicants 
for different communities a determination of the case\under the 307(b) 
issue affects not merely the applicant, but also the community where he 
would establish a station. In the instant case, 18,142 persons in Freder- 
ick and the 62,287 residents of Frederick County, Maryland (1950 popula- 
tions), do not now have adequate radio service because the single station 
there is unable to meet all of their demands and needs, whether from a 
listener's or an advertiser's point of view. (R. 1068, J.A. 58-59). The 
station proposed by Price would meet those needs, yet by refusing to 


consider the needsias shown by the inadequacy of the sole existing sta- 


tion and indulging instead in a simple numbers game, the Commission 
has deprived the Frederick community of the needed station and assigned 
the frequency to Gettysburg for use by the station already operating there . 
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The record plainly showed that WGET is more than adequately tak- 
ing care of the smaller community's, Gettysburg's, lesser radio needs. 
(R. 1067, J.A. 57). Surprisingly, or perhaps not so, is the admission 
made by WGET: "there is no evidence in the record to support a conclu- 
sion that there is a need for a second station in Gettysburg." (J.A. 145). 
By avoiding the evidence of record which gave life and meaning to the 
issue of relative need, viz., programming evidence, and reciting dry sta- 
tistics of populations, areas, hours of service, and so on, the Commission 
opined that the Frederick community should lose an opportunity for a 
much-needed second station and Gettysburg use the contested frequency 
for the station already operating there. The Commission offered as a 
reason for this result the fact that the use of the frequency by WGET 
would permit a first primary signal*to a mere handful of persons living 
in several locations around Gettysburg. There was no weighing of the 
needs of Frederick against the needs, whatever they may be, of the 1,131 
persons who receive a first primary signal from WGET on the new fre- 
quency, as Judge Burger points out in his dissent to the August 22nd deci- 
sion. Slip Op. p. 7-8. 


The Commission reached its result by refusing to consider the needs 
of Frederick as shown by evidence of programming service. The practical 
circumstances in a 307(b) case may dictate one result, but the Commission's 
abridged interpretation of the section, namely, engineering statistics only, 
can and does give a result contrary to the realities of a situation, as seen 
by the Commission decision in the instant case. The only way to avoid in- 
equities to communities is to consider needs shown by evidence of program- 


ming, and the Commission should be required to follow that| procedure. 


Under the hearing issues as framed by the Commission the inquiry with re- 
spect to listening service was limited to primary signals, and secondary signal 
service was not explored. Secondary signal service at night time (the hours 
when the 1,131 persons would receive a computed first primary signal from WGET) 
is an important phase of reception service provided by clear channel stations. 

See Red River Valley Broadcast: Co. v. F.C.C., 101 U.S. App. D.C. 333, 272 
F .2d 562, Footnote 4. 
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Harrell v. F.C.C.,'supra. The unrealistic results which would obtain 
otherwise can be seen in the following brief examples. 


Situation One: Assume Community A and B are equal in population, 
and each has one radio station, but the station in A is oversold, has no 
time for perhaps half or so of those who would desire to use radio, while 
the station at B is meeting all the radio needs of that community. The 
programming evidence would show those needs, but under the Commis- 
sion's approach only the population figures would be considered and it 
would claim a right to base a decision to give B a second station rather 
than A on a ground that the applicant for B would provide a listening 
signal to some more persons that would the applicant for A. Is this what 
Section 307(b) is intended to do? Price submits that it is not. 


Situation Two: Assume Community A and Community B equal in 
population and that each has a radio station, but that the station in A 
limits its programming to "rock and roll" music and occasional newcasts 
while the station in B diversifies its programming and meets all the needs 
of the radio users and listeners in its community. Under the Commis- 
sion's approach utilized in the instant case only the population and en- 
gineering statistics would be considered and a decision on such basis 
might be made to give B a second station rather than A, even though the 
A applicant proposes to program to meet the presently unfilled needs in 
the community. Does Section 307(b) limit itself to mere statistics, or 
should programming evidence be considered in assaying the relative 
needs of the communities for the contested facility? Price submits that 


the latter alternative is the only rational one. 


It may be seen from the posed alternatives that evidence of exist- 


ing programming should certainly be considered, and that evidence of 


proposed programming should not be rejected out of hand. The Commis- 
sion, however, at least in the present case, claims that it can consider 
neither aspect of programming under Section 307(b). (R. 1199, J.A. 1200; 
R. 1676, J.A. 104-105). However, in a decision released on July 20, 1960, 
and affirmed by memorandum opinion and order of July 6, 1961, the Com- 
mission did review the programming proposals of applicants for two 
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communities in making a choice between the communities under Section 
307(b). The case is Riverside Church, 19 Pike & Fischer R.R. 81, 19 
R.R., 29 F.C.C. 241;. Riverside Church, 31 F.C.C. 57. That case is on 
appeal in this Court sub nomine Huntington-Montauk Broade¢asting Co., 
Inc. v. F.C.C., Case No. 16,543, filed August 10, 1961. One of the points 
brought to the Court by the appellant is the claim that the Commission 
unlawfully considered the program proposals of the applicants. 


We see that the Commission is itself unsure of the scope of Section 
307(b), at least so far as the question of whether the relative needs of con- 
testing communities should be determined by reference to programming 
evidence, either or both existing programming and proposed program- 
ming. This Court's decision in the Harrell case, supra, would seem to 
have removed the uncertainty, but then it is created again by the 2-1 de- 
cision of the panel in the instant case on August 22nd. Not only is Harrell 


placed in an unsettled area by the panel’s decision in the instant case, but 
so is F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358. 


In the instant case’ this Court has the opportunity, and for benefit 
of the public, the Commission, other applicants before the Commission, 
as well as the instant petitioner and the community of Frederick, Mary- 
land, the opportunity should be utilized, to lay to rest the question of 
relevancy of programming matters in the assay of community needs made 
by the Commission in a 307(b) proceeding. The decision and opinion of 
August 22nd should, the petitioner submits, be reheard andjupon rehear- 
ing, be set aside. 


E. THE 2-1 DECISION ATTEMPTS AN OVERSIMPLIFICATION 
OF THE ISSUE, AND WOULD PERMIT THE COMMISSION 
TO AVOID THE PUBLIC INTEREST 


The statistical approach is not sufficient in determining the rela- 
tive needs of competing communities for an additional radio station 
under the key 307(b) issue. This Court has so stated in Harrell, supra, 
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and earlier cases. Even the Commission has acknowledged that fact 
elsewhere, but not in the instant case. (See argument under Points B 
and C, supra.) Notwithstanding, the 2-1 decision and opinion of August 
22nd would approve the purely statistical approach utilized by the Com- 
mission in this case. The harm which is occasioned by the oversimpli- 
fied statistical approach is visible. The record conclusively showed 
that considering the needs of both listeners and the users of broadcast 
facilities the needs of Frederick far outweighed the needs of Gettysburg 
for an additional station, much less for the use of the contested facility 
for a change in facilities of Gettysburg's existing station. 


The net result of the decision is that there are the same number 
of radio stations in Frederick and Gettysburg after the proceeding as 


when it commenced. No new station was added. Frederick still has but 
one station, as does Gettysburg, and WGET has simply transferred to an- 
other frequency. Had the Commission kept in mind, the actual, demon- 


strated needs of Frederick it is doubtful to the extreme, petitioner sub- 
mits, that the same illogical result would be reached. Frederick's needs 
for an additional station were denied without the Commission ever reach- 
ing the real issue in the case, viz., whether the demonstrated needs for 
additional service of those who would be served by Price's proposal out- 
weigh, are balanced by, or outweighed by the needs, whatever they may 
be, of ‘those whom WGET would additionally serve by using the contested 


frequency. 


The oversimplification in the panel's decision missed yet another 
point. The majority's opinion, by footnote reference, states that not un- 
related to the problem of assignments in the Frederick area were the 
issues raised in Lewis and Monocacy Broadcasting Co.v. F.C.C., 
U.S. App. D.C.,_, F.2d (Case No. 15,936, June 1, 1961). The 
Commission's decision in that case, sub nomine, Musical Heights, Inc., 
19 Pike & Fischer’ R.R. 51, was made after the decision in the instant 
Frederick-Gettysburg case, and thus the assignment question there pre- 
sent was not at all considered in the March 29, 1960 decision of the 
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Commission in the instant case. True, before the Commission denied 
reconsideration of its decision in the instant case the Musical Heights 
case was decided, but had the correct decision in this case been made 
when the decision was first issued on March 29, 1960, the Frederick 
station proposed by Price would have been granted. The error of the 
Commission was in the decision of March 29th, which denied Price's 
application for Frederick and granted instead WGET's application for 
Gettysburg without following the requirements of Section 307(b) as enun- 
ciated by this Court in Harrell, supra. That error cannot be cured by 
some action of the Commission in another, separate proceeding, in which 
neither Price nor the other parties in this case were allowed to partici- 
pate. See R. 1666-1670; J.A. 91-95. 


The Commission should be required to do more than perform a 
mere mechanical computation in Section 307(b) cases such as the present 
one. Technical aspects should not be permitted to override the ultimate 
intent of the Communications Act-broadcasting services distributed so 
as to effect a fair, efficient and equitable distribution among the several 
states and communities. The terms "fair" and "equitable", in Section 
307(b), certainly suggest something more than statistical computations. 
Nowhere in the decision which is the subject of the appeal did the Com- 
mission make a balance of the equitable claims of Frederick and Gettys- 
burg; nowhere does the Commission show an assay of fairness elements. 
The result of the decision, based on statistical computations, is an in- 
equity and an unfairness to the community of Frederick, Maryland. View- 
ing the results against the decision the conclusion becomes inescapable, 
Price submits, that the Commission was arbitrary and capricious. The 


panel's decision of August 22nd which would affirm this arbitrary and 


capricious action should be reheard, and the Commission decision there- 
after reversed. 


IV CONCLUSION 


The petitioner submits that the 2-1 decision and opinion of a panel 
of this Court entered in this case on August 22, 1961 contains legal error 
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and creates a conflict with decisions of other panels of this Court. The 
2-1 decision would approve the arbitrary and capricious decision of the 
Commission, and create uncertainties and conflicts in the important 
area of the administration of Section 307(b) of the Communications Act. 
The Commission's decision cannot be sustained as fair and equitable 
under Section 307(b), and the panel's decision affirming it should be 
reheard. 


For all the foregoing reasons, the petitioner requests that this 


Court rehear en banc the judgment and decision in this cause which 


would affirm the Commission's denial of petitioner's proposal for a 
new station at Frederick, Maryland. 


V ORAL'/ARGUMENT APPEARS APPROPRIATE 
AND IS REQUESTED 

As the foregoing portions of this petition suggest, the principal 
ground for rehearing en banc is that the 2-1 decision and opinion of the 
panel in this case appears to be contrary to or at variance from earlier 
decisions of the Court, and particularly from the decision and opinion of 
another panel in the recent case of Harrell v. F.C.C., 105 U.S. App. 
D.C. 352, 267 F.2d 629. The petitioner submits that reargument of the 
case before the Court en banc would be appropriate in this situation, 
and a prayer for that relief is included. The relief may be granted 
under Rule 26 of the Rules of this Court. 


VI PRAYER 


WHEREFORE, the petitioner prays that Case No. 16,039 and so 
much of Case No.!16,043 as is concerned with the determination to be 
made in the first mentioned case, be reheard en banc, to the end that 
the case be reviewed and determined by the Court en banc and the 
decision of the aforesaid panel of this Court be revised and the decision 
of the Federal Communications Commission involved herein be 
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reversed and remanded for the entry of a correct decision.| The peti- 
tioner respectfully requests that oral argument on this petition for re- 


hearing en banc be ordered, and that the petitioner be granted such 


other and further relief as to this Court appears just and proper. 


Respectfully submitted, 
ARTHUR H. SCHROEDER 


JOHN B. KENKEL 


218 Munsey Building 
Washington 4, D.C. 


Attorneys for 
The Price Broadcasters, |Inc. 
Petitioner 


Of Counsel 
Miller & Schroeder 


VI. CERTIFICATE 


Arthur H. Schroeder and John B. Kenkel, and each of them, hereby 
certifies that he is a member of the Bar of this Court; that he is counsel 
for The Price Broadcasters, Inc., petitioner in the aforegoing Petition 
for Rehearing En Banc; and that the petition is believed by him to be 
meritorious and is presented in good faith and not for delay. 


ARTHUR H. SCHROEDER 
JOHN B. KENKEL 


September 6, 1961 
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APPENDIX 


STATUTES AND RULES INVOLVED 


The relevant parts of the Statutes to which references 


are made in 


the petition for rehearing follow, below. Rule 26 of the Rules of this 


Court, to which reference is made, is not reprinted here. 


STATUTES 


COMMUNICATIONS ACT OF 1934, AS AMENDED, 47 U.S.C} 


"Sec. 307. Licenses; allocation of facilities; terms 


* * * 


"(b) In considering applications for licenses, and 


Sec. 15let seq. 


modifications and renewals thereof, when and insofar as there 
is demand for the same, the Commission shall make such dis- 


tribution of licenses, frequencies, hours of operation, 


and of 


power among the several States and communities as to provide 
a fair, efficient, and equitable distribution of radio service to 


each of the same." 
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Appellant, 
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Intervenor, 


Intervenor. 


INTRODUCTION 


Monocacy is the appellant in Case No. 16043 and an intervenor in 
Case No. 16039. It is in substantial agreement with Point I of the appel- 
lee's April 14, 1961 brief and Point I of the April 21, 1961 brief of Times 
and News Publishing Company, intervenor, both which show that the Com- 
mission properly concluded that a grant of either Gettysburg application 
better provides a fair, efficient, and equitable distribution of radio service 
than a grant of the daytime only Frederick application. In this brief 
Monocacy therefore limits itself to reply to: (a) Section 307(b) argu- 
ments advanced by appellant Price which are not fully answered by ap- 
pellee or by intervenor Times and News; (b) opposition to Monocacy's 
position that Section 307(b) further requires grant of its Gettysburg 
application over that of Times and News; and (c) opposition to Monocacy's 
position that, aside from Section 307(b) considerations, under Section 309(a) 
its Gettysburg application should be. preferred aver:the application. of. Times 
and News to change. the facilities of Station WGET. 


ARGUMENT 


THE COMMISSION DID NOT MISAPPLY SECTION 307(b) 
OF THE ACT IN PREFERRING BOTH GETTYSBURG APPLI- 
| CANTS OVER THE FREDERICK APPLICANT 


The briefs of appellant-intervenor-Price primarily contend that 
the Commission erred in not considering present and proposed programs 
when comparing, under Section 307(b) of the Act, the needs of Frederick 
and Gettysburg for the proposed service. As the briefs of appellant 
Monocacy (pp. 8-9) and the appellee (pp. 12-23) show, in this case pro- 


gramming comparison is inappropriate to resolve the 307(b) issue 


since the needs of one community are not to be subordinated to the 
ability of an applicant for another community, Federal Communications 
Commission v. Allentown Broadcasting Company, 349 U.S. 358, 361-362 
(1955). Monocacy agrees with appellee that the Allentown case squarely 
answers the Price contention that programming comparison is essential 
to a valid 307(b) determination here. 
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Price relies heavily upon Harrell et al. v. Federal Communications 
Commission, 105 U.S. App. D.C. 352, 357 F.2d 629 (1959)., There a 307(b) 
choice was between Plainview, Texas, with six broadcast services and 
one local station, and the smaller Slaton, Texas, with seven broadcast 
services (six of which were from Lubbock, 16 miles away) and no local 
station. The Slaton applicant caused objectionable interference to an 
existing station, while the Plainview applicant did not. No| white or gray 
areas would be served by either applicant. In the circumstances, this 
court held that comparative need of Plainview and Slaton under 307(b) 
could not be determined without substantial evidence of the needs of each, 
and that as held in the Easton case "present and proposed|programs 
would seem to be an essential element in determining community needs." 
The multiplicity of existing services in both communities no doubt oc- 
casioned the observation as to programming comparison. | But here both 
Gettysburg applicants will render primary service at night to areas 


without any radio service (white areas) and in addition Monocacy will 


render the first choice of primary service at night to areas with only 
one radio service (gray areas). The Frederick applicant will not pro- 
vide any first or secondary primary service. Thus, comparison of 
programming between Frederick and Gettysburg would be pointless in 
this case. 


Irrespective of the extent to which the programming) needs of each 
community are met, only the Gettysburg applicants will provide service 
to white or gray areas. This is the controlling factor under both Sec- 
tions I and 307(b) of the Communications Act (see p. 9 Monocacy appel- 
lant'’s brief). Section I of the Act creates the Commission| to make radio 
service available, insofar as possible, to all people of the |United States, 
while Section 307(b) requires the Commission to provide fair, efficient, 
and equitable distribution of radio service. In Radio Cincinnati, Inc. v. 
Federal Communications Commission, 85 U.S. App. D.C. 292, 294, 177 
F.2d 92, 94 (1949), this Court said that the Commission "achieved a 
completely correct solution" of an analogous 307(b) problem, holding 
that: 
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"In our opinion as between these applications, a 
fair, efficient, and equitable distribution of radio serv- 
ice can be fulfilled only by granting the application of 
WJIM . .'. so that the 5,000 persons who have no pri- 
mary daytime radio service at all may enjoy the benefits 
of this medium of mass communications from at least 
one station. The fact that many more persons, who now 
receive one or more primary services, would receive 
an additional service if the application of . . . WKRC 

. . Should be granted is, we think, insufficient to pre- 
vail against the more acute need of a smaller but sub- 
stantial number of persons." 


Moreover, programming is of no significance on the efficiency 
aspect of the Section 307(b) criteria. As noted in paragraph 13 of the 
Decision, both Gettysburg proposals for full time operation offer fuller 


utilization of the frequency than the limited proposal for daytime only 


operation in Frederick. Around-the-clock operation is obviously a 
more efficient frequency use than sunrise to sunset operation, especially 
when operation during nighttime hours provides first or second primary 
service, Radio Columbus, Inc., 17 R.R. 482, 496 (1958). 


Although Price now argues the Commission erred in not consider- 
ing present and proposed programs in testing comparative community 
needs, there is insufficient evidence on which to adjudge such program- 
ming. Price did not seek to enlarge the issues to include compar- 
ison for 307(b)\purposes of programming in Frederick and Gettys- 
burg, and at the hearing it did not offer evidence of its proposed 
program schedule or evidence of present programming in either Fred- 
erick or Gettysburg. Evidence of the programs of Monocacy's station 
WFMD in Frederick and of Times and News' station WGET inGettysburg 
was offered by the Gettysburg applicants only in response to issue #4, 
which calls for comparison of the background and experience of the 
two Gettysburg applicants, and comparison of their program proposals 
(in the event Gettysburg prevails under issue #3 — the 307(b) determina- 
tion). This is the extent of the program evidence in the record. While 
Price offered evidence (which was excluded) on the needs of Frederick 
organizations for another local service, it did not offer evidence of its 
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proposed programs, nor did it offer to show how such programs would 
meet the claimed needs. Further, although the record shows that Station 
WBAL in Baltimore serves Frederick, Price made no attempt to show 
the WBAL programming; nor did it attempt to show the programming 

of stations WHVR, Hanover, Pa.,/ WHP, Harrisburg, Pa., and WBAL, 
Baltimore, Md., which the record shows serve Gettysburg|daytime. 
Thus, if the Harrell case is to be construed as Price contends, the 
record in any event could not support a 307(b) determination favoring 
Price, since there is no evidence of its program proposal nor is there 
evidence of the programs of WBAL for Frederick and Gettysburg or 
evidence of the programs of WHVR and WHP for Gettysburg. If present 
and proposed programming is to be considered on the 307(b) comparison, 
it must be all the programming for both communities and not such parts 
thereof as Price may wish to highlight. 


In considering the 307(b) question, it is pertinent to note that the 
Decision prefers Monocacy, as well as Times and News, over Price 
under the statute. In Point IIA of its brief appellant Price|argues that 
it merits a 307(b) preference over Times and News because no new 
station results from the WGET grant, and only an insignificant amount 
of additional service, beyond Gettysburg, is gained by WGET, while the 
grant deprives Frederick of a second station. But this argument has no 
applicability to the Monocacy preference over Price under 307(b). 
Monocacy would provide Gettysburg a second full time station, while 
Price would only provide Frederick a second daytime station. A Price 
grant would thus give Frederick a choice of local service daytime, while 
a Monocacy grant would give Gettysburg a choice of local service day 
and night. Moreover, Monocacy would provide a new service daytime 
to 93,676 persons in 1,211 sq. miles compared to 80,111 persons in 


1,000 sq. miles receiving such service from Price. In addition, at night 


i Price did offer a stipulation that Station WHVR broadcasts material supplied 
to it by Adams County agricultural officials. 


z Actually, considering the subsequent grant of the Braddock Heights applica- 
tion of Musical Heights, Inc., Price would provide Frederick a third daytime 
station (see fn. 13, p. 9, appellant's brief in Case #16043). 


6 


Monocacy will provide a first primary service to 561 persons and a 
second primary to 7,717 persons. 


In Point IIB of its attack on the 307(b) determination, Price chal- 
lenges the efficiency of the WGET proposal because of its nighttime 
limitation, but does not challenge the efficiency of the Monocacy pro- 
posal. In any event, the Commission Memorandum Opinion and Order 
of September 14, 1960 denying rehearing (par. 26) makes clear that it 
"fully considered the comparative efficiency of the proposals, indicating 
in the process that even a most limited nighttime service is a more ef- 
ficient utilization of a frequency than no use at all." 


SECTION 307(b) OF THE ACT ALSO REQUIRES PREF- 
ERENCE FOR MONOCACY OVER TIMES AND NEWS 
The briefs of the appellee and the intervenor Times and News 

misconceive the| scope of Monocacy's position that Section 307(b) of the 
Act requires its Gettysburg proposal to be preferred over the WGET 
proposal as well as the Price proposal. Their briefs state that Monocacy 
"contends that a|grant of its application is required by Section 307(b) of 
the Act because it would provide a second local service to Gettysburg." 
This is indeed an essential part of the Monocacy position, but only a 
part. Monocacy will provide a new daytime service to 28,452 more 
persons in 554 square miles than will the WGET proposal, and Monocacy 
will provide a new nighttime service to 7,147 more persons in 7.4 square 
miles than will the WGET proposal. This factor in itself warrants a 
307(b) preference for Monocacy; and when coupled with the gain of a 
first choice of local service day and night and the gain by 7,717 persons 
of a second nighttime primary service only from the Monocacy proposal, 
the 307(b) superiority of Monocacy over Times and News is manifest. 


The brief of intervenor Times and News argues that since engineer- 
ing proposals are seldom identical, the Commission should not choose 


between conflicting applicants for the same community upon the basis 
of the fair, efficient, and equitable distribution of radio facilities 
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mandate of Section 307(b) of the Act. It may be conceded that in many 
cases, where engineering proposals for the same community do not 
involve significant differences in proposed coverage, determination 
should be made on relative ability to serve the local public interest, 
convenience and necessity. But this is not such a case. Here is an 
unusual situation where Monocacy will provide a new service to sub- 
stantially greater areas and populations day and night than will Times 


and News, and in addition will provide the first choice of local service 


to Gettysburg and will provide nighttime primary service to both white 
and gray areas. Thus, on the facts of record, 307(b) compels a prefer- 
ence for Monocacy over Times and News notwithstanding that both ap- 
plicants designate Gettysburg as studio location. Central Connecticut 


Broadcasting Company, 4 R.R. 39 (1948). 


IN THE CIRCUMSTANCES OF THIS CASE THE PREFERENCE FOR TIMES 
AND NEWS OVER MONOCACY BASED ON THE STANDARD) COMPAR- 
ISON IS ARBITRARY AND CAPRICIOUS AS WITHOUT REASON 

The brief of appellee maintains that the determination a grant to 
WGET would better serve the public interest than a grant to Monocacy 
was within the Commission's "permissible discretion." Appellant sub- 
mits that the Commission's judgment is arbitrary and capricious since 
it is devoid of reason. The Decision concludes that Times and News, 
because of its local identification and other characteristics, gives the 
greater assurance of fulfilling Gettysburg program needs; but it also 
concludes that the Monocacy program proposal is as meritorious as 
that of Times and News. No change of substance is proposed in the 


present WGET programming. With a grant to Times and News, Gettys- 
burg remains simply in status quo — with no change in present local 
programs, and with only WGET to serve the community. t with a 
grant to Monocacy, Gettysburg will have the benefit of additional pro- 
grams and a choice of local service. Further, a Monocacy/grant will 
provide Gettysburg with its first competing medium for the] dissemina- 
tion of public information. It is clearly arbitrary and capricious to 
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conclude that the public interest, convenience, and necessity is better 
served by maintaining the status quo in Gettysburg than by giving the 
community a choice of local service and a first competing media for 
disseminating public information. Gettysburg will have the benefit of 
the Times and News operation of WGET irrespective of a grant here, 
since the station now covers this community and its environs. But only 


through a Monocacy grant will the community benefit by a new and first 


competing program service. That Times and News qualifications to be 
a licensee are found to be superior to those of Monocacy is therefore 
irrelevant to the public interest determination of Section 309(a) of the 
Act. 


Respectfully submitted, 
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REPLY BRIEF FOR APPELLANT 
THE PRICE BROADCASTERS, INC. 


INTRODUCTION 


The briefs of the Commission and intervenor Times and News 
Publishing Company (WGET) are marked by the characteristic that they 
ignore or fail to come to grips with the specific issues presented by Price 
in Case No. 16,039. The Commission attempts to elide all the questions 
with a defense of ‘permissible exercise of discretion." WGET adds noth- 
ing to this broad brush claim, although it suggests that once at the outset 
the Commission determined to award the contested permit to either of the 
Gettysburg applicants rather than to Price for a new station at Frederick, 
Maryland, all the other errors complained of by Price became moot. Both 
briefs are, in effect, eloquent confessions of error. 


The function of this Reply Brief will be primarily to point out the 
more significant instances where the appellee and intervenor attempt to 
gloss the errors made by the Commission in the decision and ancillary 
orders here appealed from, and, in Point I herein, to deal with the Com- 
mission's suggestion that this Court's recent decision in Harrell v. F.C.C., 
105 U.S. App. D.C. 352, 267 F.2d 629 (1959), ignored the Supreme Court's 


decision in F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358 (1955). 
Additionally this Reply Brief will discuss the inherent weakness of the 
Commission's position in the instant case in light of the matters developed 


at the oral argument on April 14, 1961, in another case now pending before 
this court, namely, Case No. 15,936, Richard F. Lewis Jr., et al. v. Federal 
Communications Commission. 


THE APPELLEE'S SUGGESTION THAT THIS COURT IS UNAWARE 
OF THE ALLENTOWN CASE CANNOT BE ACCEPTED 
The basic errors made by the Commission in the decision and orders 
appealed from here, and which the appellee seeks to repeat in its brief, are 
a misconception of the holding and intendment of F.C.C. v. Allentown Broad- 
casting Corp., 349 U.S. 358, and the belief that this Court was unaware of 
Allentown when it decided the Harrel case (Harrell v. F.C.C., 105 U.S. App. 
D.C. 352, 267 F.2d 629). 


Because the Commission suggests in its brief (FCC Brief 22-23) that 
this Court's Harrell decision may not have given recognition to the Supreme 
Court's Allentown decision and that, therefore, Harrell is not controlling of 
the instant appeal, we must consider what was involved in the cited cases 
and how the holdings of these cases apply to the instant one. 


The proceedings in the Allentown case had their inception in 1946 


and, insofar as here pertinent, commenced upon an application by Easton 
Publishing Company for a new station at Easton, Pennsylvania and an ap- 
plication by Allentown Broadcasting Corporation for a new station in Allen- 
town, Pennsylvania. Each of the two communities at that time had a full- 
time station and Allentown, the larger of the two cities, had an additional 
daytime only station. After a hearing the Commission granted the Allen- 
town application on the basis that Allentown was in greater need of another 
radio station than Easton, with the conclusion of greater need being based 
upon findings concerning the size and population of the communities and 
the amount of existing radio service. (Easton Publishing CoJ, 3 Pike & 
Fischer R.R. 1225, 1235 (1947) ). 


The Commission's decision was appealed to this Court/and in Easton 
Publishing Company v. F.C.C., 85 U.S. App. D.C. 33, 175 F.2d 344 (1949), 
the decision was reversed and the case remanded to the Commission. 


This Court reversed because: 
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"We cannot tell from the findings what caused the Commission 
to say that Allentown's need was greater. Present and pro- 
posed programs would seem to be an essential element in 
testing comparative community needs from the standpoints 
of both the receivers and the broadcasters. * * * The Com- 
mission made findings as to the composition and character 
of the program proposals of the two applicants. But it gave 
no indication of their comparative qualities or of the lack of 
any particular type of service in either community or of the 
greater ability of either applicant to meet that need." 


* * * 
"The case must be remanded for findings upon the compara- 

tive needs of the two communities for new radio service 

and the relative abilities of the applicants to serve the 

greater need." (85 U.S. App. D.C. at 37-38, 40, 175 F.2d 

at 348-349, 351). 

The Commission accepted the Court's decision and held further hear- 
ings in the proceeding. In the further hearing evidence was taken of the 
type and character of the existing radio service in the two communities 
and of the type and character of the programming service proposed by 
the Easton and the Allentown applicants. The hearing record also con- 
tained evidence going to the question of the relative abilities of the two 


applicants to meet the needs in their respective communities. Thus, the 


record contained evidence of, and the Commission's subsequent decision 
treated with, the two earlier deficiencies which occasioned the remand, 
viz., the relative needs of the two communities and the relative abilities 

of the applicants to meet those needs. The Commission, in its second 
decision, awarded the permit to the Easton applicant on the ground that 

in light of the matters of record the requirement of fair, efficient and 
equitable distribution of broadcast facilities called for a grant of a second 
station in Easton rather than a fourth station in Allentown. Easton Publish- 
ing Company, 8 Pike & Fischer R.R. 31 (1953). 


This decision was the subject of the second appeal in the case, Allen- 
town Broadcasting Corp. v. F.C.C., 97 U.S. App. D.C. 353, 222 F.2d 781 (1954), 
andthis Court reversed the Commission's second decision on the ground 
that the Commission's finding of equivalence of ability of the two applicants 


to serve their respective communities was not supported by the evidence of 
record. 
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The Supreme Court granted certiorari and then reversed the Court 
of Appeals' holding. F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358 
(1955). The Supreme Court noted the "important question" presented, viz.: 

", , . whether the Federal Communications Commission, in 

awarding AM licenses between mutually exclusive applicants 

for different communities, can select one community over 

another on the basis of the former's need only if it has first 

found that the applicants are approximately equal in their 

ability to serve their respective communities." (Id. at 360). 
The Supreme Court stated that it agreed with the contention of the Commis- 
sion in the assertion that when mutually exclusive applicants seek authority 
to serve different communities, the Commission first determines which 
community has the greater need for additional service and then determines 
which applicant can best serve that community's needs. The Court pointed 
out that the record of the second hearing showed that the Commission had 


before it substantial evidence to support its conclusion as to Easton's need. 


This was the above-referenced evidence of the type and character of the 
existing radio service in the community. 


Since the Commission's determination of the greater need of Easton 
was supported by the record, including the programming evidence, and since 
only the Easton applicant proposed to originate programs in and for Easton, 
the Supreme Court held that the Commission was not required to evaluate 
the relative abilities of the Easton and Allentown applicants to serve in the 
public interest. In other words, the Supreme Court reversed that part of 
the Court of Appeals’ holding in the second Allentown case (97 U.S. App. 

D.C. 353) which required a determination of the question of jrelative abilities. 
Left untouched however, and indeed reaffirmed by the Supreme Court deci- 
sion, is the other part of the Court of Appeals’ holding, viz.) that the Com- 
mission must make findings on comparative needs of the communities. 

What determines needs was enunciated by the Court of Appeals in the first 
Allentown case (Easton Publishing Company v. F.C.C., supra). . . "present 
and proposed programs would seem to be an essential element in testing 
comparative needs." 
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It is not necessary to speculate what the Supreme Court would have 
held in the Allentown case had not the record before it shown that the Com- 
mission had in fact considered the elements of need; namely, present and 
proposed programming. The Supreme Court approved the Commission's 
conclusion because such evidence was in the record and it adequately sup- 
ported the Commission's conclusion with respect to relative needs. F.C.C. 
v. Allentown Broadcasting Corp., 349 U.S. 358, 363. It is sufficient to 
realize that the Supreme Court did not reverse the Court of Appeals with 


respect to the necessity for findings of relative need in a 307(b) case and 


the Supreme Court did not disturb this Court's statements as to what ele- 
ments constitute a showing of need, viz., programming evidence. 


With this understanding we turn to the Harrell case (Harrell v. F.C.C., 
105 U.S. App. D.C. 352, 267 F.2d 629) decided in 1959. Inthe Harrell case 
the Commission granted the contested permit to the applicant from the 
larger city (Plainview) for an additional station there and denied the pro- 
posal for the first station in the smaller community of Slaton, basing the 
decision on a view that the needs of Plainview for the additional service 
outweighed the needs of Slaton. On appeal this Court reversed the Com- 
mission on the ground that the record was inadequate to support the Com- 
mission's conclusion on the question of relative need saying: 


"In the present case, the key issue for purpose of the §307(b) 
proceeding was the comparative needs of the two communi- 
ties. Under such circumstances, the Commission could 
hardly find that one community's need was greater or less 
than the other's without substantial evidence as to those 
needs. This was established ten years ago in Easton Pub. 
Co. v. Federal Communications Comm'n, 1949, 85 U.S. App. 
D.C. 33, 175 F.2d 344, a §307(b) proceeding. The Court was 
explicit in requiring that the Commission make a determina- 
tion of the relative needs of the communities, and the relative 
abilities of the applicants to meet the needs. The Court was 
equally explicit in pointing to the type of Sere essential 
for such a determination. It stated: 


'* * * we cannot tell from the findings what 
caused the Commission to say that Allentown's 
need was greater. Present and proposed pro- 
grams would seem to be an essential element 
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in testing comparative community needs * * *' 
Id., 85 U.S. App. D.C. at pages 37-38, 175 F.2d 
at pages 348-349, 


"On the present record, however, no such evidence of pro- 
gramming appears." (105 U.S. App. D.C. at 355, 267/F.2d 
at 632). 


This Court's opinion in the Harrell case did not touch the question of the 


relative abilities of the applicants to serve the greater need, the point 
upon which the Court of Appeals was earlier reversed in Allentown. 


Notwithstanding this, the appellee here suggests that this Court was 
unaware of Allentown when Harrell was enunciated, and upon that sugges- 
tion the appellee pitches its case for an affirmance of the Commission's 
failure below to differentiate between the Price proposal and the WGET 
proposal on the basis of the differences in need between the two communi- 
ties of Frederick and Gettysburg in the essential element of present and 
proposed programs (FCC brief, pp. 20, 22-23). As Price points out in its 
brief in chief, the Commission here ignored evidence on the question of 
need, namely, present and proposed programming in the two communities, 
and refused to make findings and conclusions on the comparative reeds as 
tested thereby. (Price Brief, p. 16-23). 


Price believes, contrary to the Commission, that in Harrell this 
Court did intend to require Commission consideration of existing and pro- 
posed programming in ascertaining relative needs. On this| point Price 
and the appellee maintain opposite positions and unless the Court now says 
that its Harrell decision should be overruled, the instant case must be 
reversed and remanded to the Commission. As shown in Price's brief, 
the Commission not only failed, but flatly refused to make, the findings 
and conclusions required by Harrell even though the record|contained evi- 
dence for the Commission's use in such connection. Unless the Commis- 


sion is now reversed, the Commission's decision in the instant case will 


stand for the proposition that it (the Commission) may disregard the law 
as enunciated by the Court of Appeals. 
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THE COMMISSION'S DEFENSE OF PERMISSIBLE DISCRETION FALLS BE- 
CAUSE THE DECISION WAS BASED UPON AN INADEQUATE RECORD 


The Commission argues in its brief, Point I, that its determination 
that a grant of either the WGET application for a change in facilities of 
the Gettysburg station or of Monocacy's application for a new station in 
Gettysburg would better subserve Section 307(b) of the Communications 
Act than would Price's application for a new, second, competing station 
in Frederick, Maryland, was simply a permissible exercise of its dis- 
cretion. This broad argument misses, however, the principal point in 
Price's position, and that is that the record was incomplete and the Com- 
mission failed to consider the established facets of need, as outlined by 
this Court in Easton Publishing Company v. F.C.C., 85 U.S. App. D.C. 33, 
175 F.2d 344, and Harrell v. F.C.C., 105 U.S. App. D.C. 352, 267 F.2d 629. 


The Commission's desire to avoid Price's argumem, and to similarly 
avoid the holdings of Easton and Harrell, is obvious from its approach to 
the key Section 307(b) issue in the instant case. The discretion which the 
Commission may exercise under the statute is not absolute; fiat cannot be 
substituted for adjudication. Heitmeyer v. F.C.C., 68 U.S. App. D.C. 180, 
189, 95 F.2d 91, 100. 


Perhaps a mere conclusion that a community needs a change in the 
facilities of an existing station, such as WGET's proposal here, would suf- 
fice if the Commission's decision related merely to the bare question of 


authority of the Commission to grant licenses under Section 307(b) of the Act 


1 However, it appears that even with respect to that question the Commission recog- 
nizes the necessity of programming consideration. In a Report & Statement of Policy 
on Programming Inquiry released by the Commission on July 29, 1960 (FCC Public 
Notice 60-970), the Commission pointed out: "It is generally recognized that program- 
ming is of the essence of radio service. Sec. 307(b) of the Communications Act re- 
quires the Commission to 'make such distribution of licenses . . . among the several 
states and communities as to provide a fair, efficient, and equitable distribution of 
radio service to each of same.' Under this section, the Commission has consistently 
licensed stations with the end objective of either providing new or additional program- 
ming service to a community, area or state, or of providing a new or additional 'out- 
let' for broadcasts from a community, area or state. Implicit in the former alterna- 
tive is increased radio reception; implicit in the latter alternative is increased radio 
transmission and, in this connection, appropriate attention to local live programming 
is required." (Original emphasis) 
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But that is not the inquiry here. The Commission was required to make 
a comparison of the relative needs of two communities for|a radio facility 
which could be given to only one of them. In making such an assay the 
Commission was required to receive evidence and make findings of basic 
fact "which would naturally be expected on the subject of need", the ade- 
quacy of the existing service in programming aspects. Tri-State Broad- 
casting Co., Inc. v. F.C.C., 68 U.S. App. D.C. 292, 296, 96 F.2d 564, 568. 
Further argument should not be necessary; the Court cannot affirm the 
decision and orders of the Commission appealed from as a permissible 
exercise of discretion of that body because the necessary findings of basic 
fact against which the discretion may be viewed are absent. 
"It has been made abundantly clear that the Commission must 
find not merely the ultimate facts but in addition the basic 
or the underlying facts, and that the court examines the 
record not itself to make a finding for the Commission of 
either the basic or the ultimate facts but to ascertain 
whether the basic facts are properly supported." Ameress 


Broadcasting Co. v. F.C.C., 85 U.S. App. D.C. 343, 350, 179 
F.2d 437, 444. 


mm 


THE FAILURE OF THE COMMISSION TO APPLY THE SAME STANDARDS 
IN THIS CASE AS HAVE BEEN APPLIED IN CONTEMPORANEQUS CASES 
WITH RESPECT TO SIGNIFICANCE OF "WHITE AREA" SERVICE MARKS 
THE ACTION AS ARBITRARY AND BEYOND ANY DEFENSE OF PERMIS- 

SIBLE DISCRETION 


The Commission makes two arguments concerning the significance 
of "white area service" (first primary signal) which are impossible to 
square. Throughout the Commission's brief it argues that/the "white area 
service" to slightly more than 1,000 persons which would be obtained from 
the WGET proposal outweighed the substantial daytime gains in radio serv- 
ice represented by Price's proposal. However, in answering the argument 
made by Price in its brief concerning the present unimportance of night- 
time service, the Commission claims that the cases cited by Price are in- 
apposite because in those cases gains in daytime service were viewed as 
more important by the Commission than the "white area" nighttime service. 
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In other words, the Commission argues that "the public gain in increased 
daytime service constitutes a more important public interest consideration 
than the retention of a limited nighttime service (FCC brief, p. 17), while 
at the same time jit seeks to defend the decision below on the ground that 
the limited nighttime service to slightly more than 1,000 persons, which 
meant a denial of| Price's application for a second competing station in 
Frederick and the rendition of additional daytime service to 80,111 per- 
sons, was required by Section 307(b) of the Act. This simply cannot be so. 


In this connection it is interesting to note the choice of adjectives 
used by the Commission in its brief. The 5,000 persons (Vidalia Broad- 
casting Company, 8 Pike & Fischer R.R. 1) and 4,000 persons (Gillespie 


Broadcasting Co., 15 Pike & Fischer R.R. 878) constitute but "limited 
nighttime service" according to the Commission (FCC brief, p. 17), while 
the 1,131 persons which WGET would additionally serve at night with a 
first service are, according to the appellee, decisionally important. Too, 
it should be noted that the appellee's brief fails to discuss the John K. 
Rogers case, 20 Pike & Fischer R.R. 522, mentioned by Price in its brief 
(Price brief, p. 33). In that case 27,289 was the white area population. 
Apparently the appellee realized that even its own definition of "limited" 
could not embrace and explain the Rogers' figures. 


Nor do any of the cases cited by the Commission on Page 16 of its 
brief help its position here. The Newark Broadcasting case (3 Pike & 
Fischer R.R. 839) involved a first primary nighttime service to "a sub- 
stantial number of persons. . . 23,000. . .""in an area of 144 square 
miles, as well as a first primary service to populations and areas during 
the daytime. Id at Page 50. Contrast this with the mere 1,131 persons 
living in scattered locations beyond Gettysburg, the pertinent figures in 
the instant case. Additionally, in Newark the grant of the application which 
would bring a substantial first primary service at nighttime did not require 
the denial of an application for a second station in a city of the admitted 
size and importance of Frederick. 
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Scripps-Howard Radio, Inc., 3 Pike & Fischer R.R. 1796 is inapposite 
to the instant case because there the applicant whose proposal was denied 
would create interference and create a white area at nighttime. Price's 
proposal does not involve this consideration at all. The B.|J. Parrish case 
(17 Pike & Fischer R.R. 482) involved a white area service to a population 
of from 3,900 to 26,400, depending upon what assumptions were made with 
respect to the mode of operation of a Mexican station (directional antenna 
or non-directional) and with respect to possible subsequent grants of other 
applications. The white area figure in the Radio ene case (85 U.S. 
App. D.C. 292) was 5,000, and none of the applications mutually exclusive 


with the favored one were for a second competing station for a city with 
the need for additional service which the record shows Frederick to have. 


The Commission avoids entirely Price's argument (Price brief, 
pp. 25-26, 33) on the inconsistent treatment by the Commission in this 
case of the question of significance of white area service to a limited 


number of people. As Price pointed out, the Commission stated that 500 
persons (the difference between WGET and Monocacy) who would receive 
a first primary nighttime service are not decisionally important under 
Section 307(b) of the Act. However, the effect of the decision is that the 
additional 631 persons which constitute the 1,131 who would receive a 
first nighttime primary service from WGET are not only important, but 
decisionally controlling, and so controlling as to require the denial of 
the second competing station in Frederick. Price's charge that this in- 
consistent view marks the action of the Commission as arbitrary and 


capricious remains unanswered. 


Finally, the Commission continues to duck the question of the im- 
portance of nighttime radio in present day broadcasting. The Commission 
relegates to a footnote (FCC brief, p. 18, Footnote 12) its argument that 
radio and television service must be considered separately in the question 
of allocation of facilities under Section 307(b); however, nowhere, not even 
in a footnote, does the Commission answer the showing made by Price that 
albeit radio and television are two different types of service, the presence 
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of the latter mustibe considered in determining the importance of the 
former. The recent cases, cited by Price, where the Commission has 
authorized the station to suspend nighttime operation even though "white 
area" would be created because the viewers in the area and the adver- 
tisers who desire to reach them were relying in this day and age on tele- 
vision rather than radio, remain uncontroverted and unanswered by the 


Commission. 


Further argument on this point beyond that made in Price's brief 
in chief (Price brief, pp. 30-34) should not be required; however, it may 
be noted that the Commission continues to recognize, except in the instant 
case, the phenomenon of decreasing importance of nighttime radio. Refer- 
ence here is made to authorizations granted as recently as April 6 and 


April 8, 1961, to stations in Seymour, Texas, and Jerome, Idaho, to sus- 


pend nighttime operation, each of which were issued upon an application 
which included the showing that the listening audience was turning to tele- 
vision (KSEY-BML-1931; KART-BML-1875). 


The Commission can neither explain nor justify its arbitrary views 
with respect to the very limited "white area" service in this case, and the 
decision here appealed from must be reversed. To accept the Commis- 
sion's contention that the action was simply one of permissible discretion 
would be to hold that merely by saying "permissible discretion" the Com- 
mission is excused from further justification for any of its actions. It 
seems clear beyond a troubling doubt that the Commission is but using 
words when it attempts to justify its decision in this case. The appellee's 
suggestion to the contrary, what the Commission did below was to rule by 
fiat that the admitted substantial daytime gains in radio service which 
Price would bring should be gainsaid because of the limited (with the 
word used in the commonly understood sense) nighttime gain represented 
by the Gettysburg proposals, while contemporaneously in other cases it 
was enunciating antipodal views of the relative weight of daytime gains 
and nighttime service. 
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IV 


BOTH THE COMMISSION AND WGET AVOID THE OVERRIDING PUBLIC 
INTEREST IN ADDITIONAL SERVICE FOR FREDERICK, MARYLAND, THE 
VERY POINT WHICH THE COMMISSION URGED UPON THIS COURT IN 

ANOTHER PENDING CASE (CASE NO. 15,936) 


A. The Commission Fails to Admit its Position that the| Needs 
Of Frederick, Maryland, for Additional Service Present An 


Overriding Public Interest Consideration. 

As a preliminary matter, it is interesting to note that although the 
Commission in its brief included a ten-page Counterstatement of the case, 
it avoided completely that portion of the case below where Price brought 
to the attention of the Commission nexus of the instant case and the Brad- 
dock Heights case (Musical Heights, Inc., F.C.C. Docket No. 12530, in 
this Court sub nomine Richard F. Lewis, Jr. and The Monocacy Broad- 
casting Co. v. F.C.C., Case No. 15,936). As Price pointed out in its brief 
(pp. 8-9, 41-42), while the instant Gettysburg-Frederick case was pending 
before the Commission, there was pending an application by Musical Heights, 
Inc. for a new station in the small unincorporated community known as Brad- 
dock Heights, Maryland. The Price proposal in the Frederick-Gettysburg 
case is for a new station in Frederick, to be operated for the express pur- 
pose of filling the presently unmet needs and desires of the|community for 
radio service. The Price proposal complies with all the rules of the Com- 
mission and represents the technical quality of service required by the 
Commission's rules for the substantial community of Frederick. The 
Musical Heights proposal for Braddock Heights however, would not provide 
a technical service to Frederick of sufficient strength to permit the station 


to be known or recognized as a Frederick station, and no studio would be 


maintained in Frederick, albeit some reception service would be made 
available to the city. The best that could be said about the Braddock 
Heights proposal is that it constituted an indirect or back door approach 
to meet some of the needs of Frederick for additional radio] service. 
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The Braddock Heights proposal would cause substantial interference 
(affecting 10,152 persons) to an existing station, WAYZ, Waynesboro, 
Pennsylvania, and there were questions carried to this Court in Case No. 
15,936 as to whether the application met the requirements of the Com- 
mission's assignment rules and whether the applicant was financially 
qualified. The Commission's Hearing Examiner released an Initial Deci- 
sion proposing to deny the Braddock Heights proposal because of the 
deficiencies therein. The Commission, however, caught up the suggestion 
that the Braddock Heights application might be considered as a proposal 
for additional service to Frederick, and in view of the very real need of 
Frederick for further service, proposed to grant the application. 


Price expressly directed the Commission's attention to the fact that 
it had before it an opportunity to supply by a "full station” the much needed 
service for Frederick, and in the instant case below Price filed a ''Petition 
For Prior or Simultaneous Consideration Or For Consolidation And/Or For 


Other Relief". (R.| 2065-2084) Therein Price both requested and suggested that 
the Commission take final action on the Frederick-Gettysburg case prior to 
or simultaneously with final action on the Braddock Heights case, or that the 
two proceedings be consolidated and that the Commission take such other 


steps as may be required to insure that Frederick, Maryland, would obtain 

a new local station which would, in every sense of the word under the Com- 
mission's requirements, be a true Frederick station and be in a position to 
offer effective competition to the single station located in the city. The 
greatest part of Price's petition was directed to the public interest question 
involved, i.e., whether Frederick should have the "full station" which the 
Price proposal would bring or the "half station” represented by the Braddock 
Heights proposal. However, Price, in addition, pointed out that consolidation 
and other relief was required in order to protect Price's rights as an appli- 
cant under the Ashbacker doctrine (Ashbacker Radio Corp. v. F.C.C., 326 
U.S. 327). 


The Commission denied Price any of the relief it sought (R. 1666-1669) 
and granted the Musical Heights application. (Musical Heights, Inc., 19 Pike 
& Fischer, R.R. 49). WAY2Z, the station which would suffer interference from 
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the operation of the Braddock Heights station, and WFMD, the existing 
Frederick station, appealed the Commission's decision to this Court, and 
the appeal is now pending in Case No. 15,936. 


Case No. 15,936 was brought on for oral argument in this Court on 
April 14, 1961, before a panel consisting of Judge Prettyman, presiding, 
Judge Bazelon and Judge Washington. At the oral argument the Commis- 
sion frankly conceded that its decision to grant the application for a new 
station at Braddock Heights was based upon the additional listening serv- 
ice which could be given thereby to Frederick. The additional service to 
Frederick, argued the Commission, was sufficient to override any ques- 
tions of non-compliance with the Commission's assignment rules and the 
problem of interference to WAYZ. The need of Frederick for further 
service, said Commission counsel, was the prime public interest con- 


sideration. 


With this background, we turn to the Commission's and WGET's 
brief filed in the instant case. Neither of those parties addressed them- 
selves to the public interest question of the best service to Frederick, 
which had been presented by Price's Petition for Prior or Simultaneous 


Consideration, etc. filed in the instant case below. They simply addressed 


themselves to the procedural question of whether Price had |standing to 
demand consolidation and whether the Commission's denial of all the relief 
requested by Price affected a legal right of Price as an applicant. The 
effect on the public in Frederick, Maryland, of the Commission's rejection 
of Price's petition and denial of Price's application, and the|concomitant 
grant of the Braddock Heights application, is not even touched upon by the 
Commission or WGET. Why this facet is left unanswered is not difficult 
to determine, for both of them must realize that the Commission's action 
in so lightly shrugging off its responsibilities to the public of Frederick 
cannot be supported. 


The Commission's brief in the instant case argues that the grant of 
the Braddock Heights application does not by itself require a denial of 
Price's application for a "full station" in Frederick, although the appellee 
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does admit what the Commission below admitted, viz., that the Braddock 
Heights grant does moderately lessen the preference which Frederick 
would otherwise have on the basis of need for additional daytime service. 
(FCC brief, p. 29). 


Case No. 15,936 has been submitted to this Court and at the time of 
filing of the instant Reply Brief whether the Commission's grant of the 
Braddock Heights application will be sustained or reversed is not known. 


However, the Commission's positions in the instant icase and in Case No. 


15,936 suggest an inconsistency left wholly unexplained. If the Commis- 
sion is as indeed;interested in bringing additional service to Frederick as 
it represented to|\this Court in Case No. 15,936, even at the expense of 
interference to an existing station and at the expense of avoiding one of 
its own allocation rules, it is impossible to accept as reasonable the action 
of the Commission in the instant case in denying the "full station" to 
Frederick which Price would bring — the denial done in order to grant 

an existing Gettysburg station a change in facilities. This Court must 
wonder, as does Price, why the Commission persists in supporting the 
“half station" for Frederick in Case No. 15,936 and opposing the "full 
station” for Frederick in the instant case. 


B. Full Service to Frederick Can be Supplied Only by a Grant 
Of the Price Application. 

During the argument of Case No. 15,936 on April 14, the Court, 
through Presiding Judge Prettyman, manifested particular interest in the 
fact that the intervenor in that case, Musical Heights, Inc., had specified 
Braddock Heights, Maryland, as the location for its proposed station while 
the evidence showed that the primary objective was to serve nearby Fred- 
erick, Maryland. | In fact, in its decision, the Commission had stated (par. 
12) that "it is abundantly clear that a prime purpose of the applicant is to 
render service to Frederick." When Judge Prettyman asked Commission 
counsel why Frederick had not been designated as the station location 
rather than Braddock Heights, which had only 660 residents, he was told 
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that Musical Heights could not place an adequate signal over Frederick 
to comply with the Commission's engineering requirements, and so had 
specified the smaller locality of Braddock Heights. 


The fact of the matter is that a satisfactory facility for Frederick 


is available and it could have been granted if the Commission had been 

as interested in giving service to Frederick in the instant case as it was 
in Case No. 15,936. This is apparent from the fact that appellant Price 
had no difficulty in finding such a facility and specified Frederick as the 
station location as well as the principal community to be served. The 
evidence here shows that Price's application was not denied because of 
any technical objection; the same lack of technical objection would ob- 
viously have applied to the Musical Heights application if it) had specified 
the same facility. However, Musical Heights elected to approach Fred- 
erick through the back door — Braddock Heights. That is a fundamental 
difference between Musical Heights and Price, yet the Commission grants 
the former and denies the latter. 


Price is sincerely interested in serving the existing radio needs of 
Frederick, Maryland. The Commission has said that it recognizes the 
needs of Frederick for further service, although in the instant case it 
refused because of the lack of adequate consideration to make the only 
reasonable decision required by the record, namely, a grant of the Price 
application. When all the matters are considered, including the Commis- 
sion's statements to this Court in Case No. 15,936, it becomes apparent 
that beyond even the question of the legal rights of Price as an applicant, 
the Commission in its discretion should have granted Price's application 
for a new station in Frederick, Maryland. Only by such a grant can the 
Frederick community obtain the additional service and new|"full"' station 
needed by that community. | 


CONCLUSION 


For all the foregoing reasons, in addition to those stated in Price's 
main brief, the decision and orders of the Commission which are the sub- 
ject of the instant appeal should be reversed and remanded, and the relief 
requested by the appellant in this case should be granted. 


Of Counsel: 


Miller & Schroeder 
218 Munsey Building 
Washington 4, D.C. 


May 8, 1961 


Respectfully submitted, 


ARTHUR H. SCHROEDER 
JOHN B, KENKEL 


218 Munsey Building 
Washington 4, D. C. 


Attorneys for 
The Price Broadcasters, Inc., 
Appellant 
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STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether the trial judge (1) in em- 
phasizing the evidence of the defendant, (2) by his intona- 
tion and gesture in delivering the final instructions to the 
jury, and (3) his failure to afford the plaintiff an opportu- 
nity to object to his final instructions, deprived the plain- 
tiff of a right to a trial by jury and violated due process 
of law. 

2. The question is whether the admission of evidence of 
a prior property damage accident claim; and whether per- 
mission of cross examination on the answers to interrog- 
atories propounded in a previous claim, not for the pur- 
pose of showing statements contradictory to the testimony 
given in the instant case, but to attack credibility of the 
plaintiff was proper. 
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UNITED STATES COURT OF APPEALS 


In THE 


FOR THE District oF Cotumpia Cigcuit 
No. 16,042 
Oscar G. Paiturs and Mary EB. Putures, Appellants, 


v. 


Josepx C. Kirr, Appellee. 


Appeal from a Judgment of the United States District 


Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


The U. S. District Court for the District of Columbia 
had jurisdiction in this matter under the authority of the 
D. C. Code, 1951 ed., as amended, Title 11, Section 306 and 
755, which provide for jurisdiction of the District Court 
of all civil actions where the matter in controversy exceeds 
$3,000.00, exclusive of interest and costs, and one of the 
parties is a resident of the District of Columbia. 

Jurisdiction is established in the Complaint herein, 
which alleges that the defendant is a resident of the District 
of Columbia, and the amount in controversy exceeds 
$3,000.00, exclusive of interest and costs. (JA 1). Juris- 
diction is not controverted in the Answer of the Defendant. 
(JA 2). 
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Judgment was entered against the plaintiff in favor of 
the defendant. This is a final and appealable decision; 
therefore, the Court of Appeals has jurisdiction to review 
the judgment in question under the authority of U. S. C. 
Title 281, Section 1291. 


STATEMENT OF CASE 


This case arose out of an automobile collision, and in- 
volves an action, founded in negligence, for damages for 
personal injuries sustained by Oscar G. Phillips, appellant, 
(hereinafter referred to as the husband) and for loss of 
consortium sustained by Mary E. Phillips, appellant, (here- 
inafter referred to as the wife) against Joseph C. Kitt, 
appellee, (hereinafter referred to as Kitt). 


Re: Error with respect to Instructions 
On October 23, 1956, at about 7:15 A.M., automobiles 
operated by the husband and Kitt, in that order, were 


travelling in a southerly direction on Minnesota Avenue, 
N. E., near its intersection with Benning Road, N. E., in 
the District of Columbia. 

The husband testified that when he reached the inter- 
section, he stopped in response to a red traffic light, and 
his automobile was struck in the rear by the automobile 
operated by Kitt. (JA 3). 

Kitt testified that as the two automobiles approached the 
interestction the traffic light was green, and that the hus- 
band’s automobile entered the crosswalk as the light 
changed from green to amber. Both operators applied 
their brakes, and Kitt’s automobile slid into the rear of 
the husband’s automobile. (JA 11). 

Police Officer Cubbage testified at the time of the colli- 
sion, by manual manipulation, he had changed the traffic 
light from green to yellow, and after he had done this, he 
saw the husband’s automobile bouncing on the crosswalk, 
and later, Kitt’s car sliding into the rear of the husband’s 


3 


automobile. The Police Officer also testified that he saw 
no visible damage to either automobile. (JA 14, 15). 

Benjamin Warring testified that he prepared an estimate 
of the damage to the husband’s automobile, and found 
both frames on the side had been bent, fenders had buckled 
out, and the trunk had been hit very hard. (JA 9). 

Robert Aiken testified that he saw the husband’s auto- 
mobile and observed both fenders buckled out, and the back 
bumper against the trunk door. (JA 11). 

Judge Holtzoff, in his charge to the jury, stated that the 
testimony of the husband and Kitt were in sharp conflict, 
and that the testimony of the Police Officer might assist 
them in determining the facts and the truth of the case. 
(JA 22, 23). Judge Holtzoff made no reference in his charge 
to the testimony of Messrs. Warring and Aiken. 

Judge Holtzoff, further, did not afford appellant’s coun- 
sel an opportunity to object to his final instructions. (JA 
29). 


Re: Error with respect to Admission of Evidence 

Kitt’s attorney cross-examined the husband on a prop- 
erty damage claim which occurred on October 20, 1950 
(JA 6, 7); and also on interrogatories propounded in a 
previous claim for injuries, which injuries were sustained 
on March 31, 1956, for the purpose of discrediting the hus- 
band. (JA 8, 9). 


STATUTES INVOLVED 


U.S. C., Title 28, Section 1291; 

The courts of appeals shall have jurisdiction of appeals 
from all final decisions of the district courts of the United 
States, the United States District Court for the District of 
the Canal Zone, the District Court of Guam, and the Dis- 
trict Court of the Virgin Islands, except where a direct 
view may be had in the Supreme Court. 


U.S. C., Title 28, Federal Rules of Civil Procedure, Rule 51; 
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Rule 51. Instruction to Jury: Objection: 
Opportunity shall be given to make the 
objection out of the hearing of the jury 


D. C. Code, 1951 ed., as amended, Title 11, Section 306: 
Said Court (referring to District Court) shall have 
cognizance Of -...----------—--------------- all cases in law and 
equity between foarticns both or either of which shall 
be resident or found within said district... : 

C. Code, 1951 ed., as amended, Title 11, Section 735: 
The casei Court for the District of Columbia 
eRe shall have exclusive jurisdiction of 
civil actions: in which the claimed value 
does not exceed the sum of $3,000.00. 


STATEMENT OF POINTS 


1. The Court erroneously admitted into evidence the facts 
of another automobile accident in which only property dam- 


age was involved. 

2. The instruction of the Court left no area for the jury 
to consider the relative merits of the case, and was tanta- 
mount to a direction to the jury to find for the defendant. 

3. The Court did not afford the counsel for the plaintiff 
an opportunity to object to the final instructions of the 
Court. 

SUMMARY OF ARGUMENT 


Re: Error with respect to Instructions 

Judge Holtzoff emphasized Kitt’s view of the case and 
withdrew from consideration by the jury the principle fea- 
ture of the husband’s case. 

Judge Holtzoff charged the jury that the testimony of 
the husband and Kitt were in sharp conflict, and pointedly 
referred to the testimony of the Police Officer as an aid toa 
resolution of the conflict. He did not mention that the testi- 
mony of Messrs. Warring and Aiken might possibly assist 
them also. 
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se snstructions of fn" 
[stter objections to the instructions of Judge Holtzoff, 
he corrected his first instruction as to an arithmetical error, 
and in so doing, by his gesture and intonation, told the 
jury that the husband testified that his business was re- 
duced by 40%, which statement has no foundation in the 
record. The effect of this instruction was to discredit com- 
pletely the husband. \ ”’ 

Moreover, no opportunity was given husband's counsel to 
object to this last instruction. 

Re: Error with respect to Admission of Evidence 

Judge Holtzoff allowed, over objection, Kitt’s counsel to 
cross-examine the husband as to a property damage claim 
the husband had made in 1950, six (6) years prior to the 
date of the accident involved in this ease. 

Judge Holtzoff, further, over objection, permitted Kitt’s 
counsel to cross-examine the husband on interrogatories 
propounded in a previous personal injury claim for the 
sole puropse of discrediting the husband. 


ARGUMENT 
L 


The Court erroneously admitted into evidence the facts of 
another automobile accident in which only property 
damage was involved. 

Judge Holtzoff permitted counsel to cross-examine the 
husband on a property damage claim of the husband aris- 
ing out of an automobile accident in October 1950. 

Apparently, the Court was of the view that this evidence 
was admissible under the authority of Mintz vs. Premier 
Cab Association, Inc., 75 App. D. C. 389, 127 F2d 744. 

We submit that the fact of the accident is not admissible 
under the Mintz case for the following reasons. For evi- 
dence of a prior accident to be admissible, the evidence 
of the accident must meet the tests of (1) similarity of 
occurrence, and (2) proximity of time. 
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The two cases are, in fact, dissimilar. The 1950 case 
was a property damage claim, while the instant case in- 
volved a personal injury. 

The case of 1950 does not meet the test of proximity in 
time, since it occurred 6 years prior to the instant accident. 

In any event, the evidence should not have been admitted 
for the reason that an automobile accident is not an unusual 
event in the present automobile age, and the recurrence of 
an automobile accident is unlike the analogies drawn in 
the Mintz case. As stated in that case, it is unusual for a 
person to provide an alibi twice in a criminal case; for a 
person to repeatedly accuse another of a robbery while 
being drunk. 

To draw a parallel, might a plaintiff elicit from the de- 
fendant instances of prior accidents and negligence from 
him. On this point, the cases seem to hold that this evi- 
dence is excluded under the doctrine of res inter alios acta. 

In the case of Dent vs. Monarch, 231 Mo. App. 283, 98 
SW2d 123, the plaintiff had made 39 claims in 20 years. 
The Court held that evidence of the claims is inadmissible 
unless it can be shown that the claims resulted from a pre- 
design or fraud. This holding was also enunciated in Dictz 
vs. Southern Pacific Railway, 225 Mo. 39, 28 SW2d 395. 

Further, Kitt’s counsel cross-examined the husband on 
interrogatories propounded in a previous personal injury 
claim for the purpose of attacking the husband’s credibility. 
In other words, interrogatories, totally unrelated to the in- 
stant case, and not contradictory to any statement made 
in the husband’s testimony in the instant case, were per- 
mitted by the Court as proper cross-examination as to the 
credibility of the husband. 

For this type of evidence to be admissible, the inter- 
rogatories would have had to have been in conflict with the 
testimony of the husband in the instant case as to a mate- 
rial fact. (Ewing vs. U. S., 77 App. D. C. 14, 135 F2d 633). 

It is clear, therefore, that this cross-examination was 
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improperly allowed. It also consituted prejudicial error 
for the following reasons. Prolonged examination into ir- 
relevant facts and collateral matters tend to lessen the 
impact and effectiveness of the case in chief. It set up a 
contradiction in the case which would have been difficult 
to overcome, and it became embedded in the minds of the 
jurors. This fact, in the light of the instruction of the 
Court, that the husband’s testimony could be disregarded 
in part or entirely, if they believed a misstatement of a 
material fact which the husband could not reasonably have 
been mistaken, only points up further the harm done by 
such cross-examination. 


I. 


The Instruction of the Court left no area for the jury to 
consider the relative merits of the case, and was tanta- 
mount to a direction to the jury to find for the de- 
fendant. 

Il. 


The Court did not afford the counsel for the plaintiff an 
opportunity to object to the final instructions of the 
Court. 


It is conceded that a federal judge may comment upon 
the evidence adduced on trial. But, this right is not without 
limitation. (Vinci vs. U. S.,81 App. D. C. 386, 159 F2d 777.) 
And such comment may not take away a litigant’s consti- 
tutional right to a trial by jury. 

Many authorities, both criminal and civil, illustrate this 
point. 

The point was raised in the case of Home Ins. Co., New 
York vs. Consolidated Bus Lines, Inc., 179 F2d 768. In 
that case, the trial judge emphasized the defendant’s case, 
and only lightly touched upon the plaintiff’s case. The 
appellate court, in reversing, stated, in part, as follows: 


“The trial judge may, of course, express an opinion 
upon the facts; but he may not withdraw material 
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evidence from the consideration of the jury; and it is 
reversible error to submit the evidence and theory of 
one party prominently and fully, as was done here, and 
not call attention to the main points of the opposite 
party’s case. 


Whenever a trial judge charges with emphasis upon the 
plaintiff’s case, he should also charge upon the evidence 
applicable to the defendant’s case. U. S. vs. Messinger, 68 
F2d 234; Pullman Co. vs. Hall, 46 F2d 399. 

Since the trial judge’s comments are accorded great 
weight by jurors, and rightfully so, a judge must be care-- 
ful not to infringe upon the province of the jury to deter- 
mine facts. In the case of Quercia vs. U. S., 289 U. S. 466, 
77 L. Ed. 1321, 53 Sup. Ct. 698, the trial judge instructed the 
jury that because the defendant, while testifying, wiped his 
hands, he was lying. The Supreme Court, in reversing, held 
that this was without the bounds of fair comment. 

In the case of Smith vs. U. S., 55 App. D. C. 117, 2 F2d 
919, this court reversed the trial court holding that the 
trial judge had exceeded the bounds of fair comment when 
it stated that the case was a serious one; that an officer 
of the law had been assaulted; that the officer was referred 
to as ‘“‘Mister’’ while the defendant was referred to as 
“This man’’. 

In the case of Sullivan vs. U. S., 85 App. D. C. 409, 178 
F2d 723, this court again reversed the trial court for its 
comment and opinion expressed on the evidence. The trial 
court expressed its opinion that certain acts of the defend- 
ant constituted fraud against the government, which was 
an issue to be decided by the jury. 

This court again, in the case of Billeci vs. U. S., 87 App. 
D. C. 274, 184 F (2d) 394, reversed Judge Holtzoff for his 
intonations and gestures, and comment that a failure to 
bring in verdict would be a wilful and flagrant disregard 
of the evidence. 

With the exception of the Billeci vs. U. S. case, supra, 
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the appellate court in each case stated that the error com- 
mitted was not cured by statements in the instructions 
that the jurors were the sole triers of facts. 


In the light of the background of the law expressed in 
the foregoing cases, this court, again, should reverse Judge 
Holtzoff, and enunciate the boundaries of fair comment in 
a civil case in the District of Columbia. 


On bare reading of the instructions they appear to be in- 
nocuous. However, the result, when confronted with them in 
open court, before a jury, the content of them being given 
in the manner they were, was devastating. 


The emphasis upon the Kitt’s evidence and the intonation 
and gesture of Judge Holtzoff in giving the final instruc- 
tion, removed this case from the jury, and violated the 
constitutional right of the plaintiffs’ to a jury trial. 


Since the husband’s automobile case was struck from 
the rear by Kitt’s automobile, a type of case difficult to 
lose from the standpoint of liability, the fair conclusion to 
be drawn is that the advocacy of Judge Holtzoff was 
effective. 


The first instance of Judge Holtzoff’s unfair comment, 
which directed the jury away from a consideration of all 
of the evidence favorable to the plaintiffs’, and pointed up 
Kitt’s case, came after he stated that the testimony of the 
husband and Kitt were in sharp conflict. 


He resolved the dilemma of the jury by resolving the con- 
flict. for them by directing them to the testimony of Officer 
Cubbage, which was in accord with Kitt’s. 


To have been fair, he should also have referred to the 
testimony of the husband’s witnesses, Messrs. Benjamin 
Warring, a Robert Aiken. To withdraw such material evi- 
dence from the jury to point up Kitt’s case was to deprive 
the plaintiffs of a fair trial. 
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The second instance of Judge Holtzoff’s unfair comment, 
came upon his instruction as to damages. He stated that 
the husband testified that his business was reduced by 
40% rather than 9%, as reflected by the books of the busi- 
ness. But the record of the husband’s testimony is devoid 
of this reference. 

We are aware that it is necessary to object to instructions 
in order that the Court might correct errors. While we 
were unhappy with the instructions given, prior to objec- 
tions, we were willing to accept them, except for the arith- 
metical error made by the court. 

The climax, and the point beyond which we could not 
accept the instructions, came after the first instruction, 
and when the court asked for objections. An objection was 
made to the arithmetical computation of the loss of business. 

Judge Holtzoff stated that he had made an arithmetical 
error, and with a nod of his head and an intonation of his 
words, discrediting the husband, he stated that while he 
had made an arithmetical error, so had the husband. 

At this point, he afforded no opportunity to object to 
this second instruction (U. S. C., Title 28, Federal Rules 
of Civil Procedure, Rule 51), and promptly dismissed the 
jury. If an opportunity had been given at this time, an 
objection would have been made to the full and complete 
instructions as unfair because the court had taken the case 
away from the jury, as outlined herein. 
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CONCLUSION 


We respectfully submit that the judgment against the 
plaintiff be reversed and the case remanded for a new trial. 


Respectfully submitted, 
Donatp CEFARATTI, JR. 
Rosert J. STanForpD 

1244 20th Street, N.W. 


Attorneys for Appellants 
Washington, D. C. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Filed June 6, 1958 
No. 1539-58 
COMPLAINT 
(For Negligence) 


1. Defendant is a citizen and resident of the District of 
Columbia and the matter in controversy, exclusive of in- 
terest and costs, exceeds the sum of Three Thousand 
($3,000.00) Dollars. 

2. On or about October 23, 1956, at the intersection of 
Benning Road and Kenilworth Avenue, N. E. in the District 
of Columbia, the defendant negligently and in violation of 
the District of Columbia Traffic Regulations then in force, 
drove a motor vehicle against plaintiffs’ vehicle. 

3. As a result of defendant’s negligence, plaintiff, Oscar 
G. Phillips, was thrown forward and received injuries to 
his right side, back and neck; was, and in the future, will 
be prevented from transacting his business; suffered, and 
in the future, will suffer great pain of body and mind; 
incurred and will incur great expense for medical treatment. 

4. As a further result of the negligence of the defendant, 
the plaintiff, Mary E. Phillips, suffered the loss of the 
services, society and welfare of her husband, the plaintiff, 
Oscar G. Phillips. 

WHEREFORE, plaintiffs, Oscar G. Phillips and Mary 
E. Phillips, demand judgment against the defendant in the 
sum of Fifty Thousand ($50,000.00) Dollars and Ten Thou- 
sand ($10,000.00) Dollars respectively. 


Downatp CEFARATTI, JR. 
1244-20th Street, N. W. 
Washington 6, D. C. 

Attorney for Plaintiffs 
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Trial by jury of all issues is demanded. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CIVIL DIVISION 


Civil Action No. 1539-58 
Filed Jan. 8, 1958 


ANSWER OF THE DEFENDANTS 


First Defense 


The Complaint fails to state a claim against the defend- 
ant upon which relief may be granted. 


Second Defense 
1. The defendant is not required to answer Paragraph 1. 
2. The defendant admits the occurrence of an accident 


at or about the time and place alleged and denies the re- 
maining allegations of Paragraph 2. 


3 and 4. The defendant is without sufficient knowledge or 


information upon which to form a belief concerning the 
allegations of Paragraph 3 and 4 of the complaint. 


Third Defense 


Such injuries, losses and damages as the plaintiffs may 
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have sustained were the result of their sole or contributory 
negligence. 


OSCAR G. PHILLIPS, 


Plaintiff herein, assumed the witness stand on his own 
behalf, and having been duly sworn, was examined and 
testified as follows: 


* . a * * * 5 s es * * - 


Q. Now, calling your attention to something unusual 
which occurred in the intersection of Minnesota Avenue 
and Benning Road, would you describe for us exactly what 
occurred? A. Well, I stopped at a red light and I was 
struck sitting there waiting for that red light, from the 
rear, which I had been sitting there probably at least five 
to eight seconds, if not longer. 


* * * e ° * 


BY MR. SWINGLE: 


Q. Now, you testified, I believe you said, that you had 
an accident in March of 1956. That’s several months before 
the accident we are speaking of, is that right? A. That’s 
right. 

Q. And where did that occur? A. On 11th Street, North- 
east, near the bridge. 

Q. Was that a rear end collision? A. No. 

Q. Was there any damage done to the rear of your car? 


A. The left back fender and bumper were torn off of the 
back part of it. 


Q. The left fender and bumper were torn off, you say? 


A. That’s right. 

Q. And did I understand you to say that you did not sus- 
tain any injury in that accident, that is, any personal 
injury? A. Not to my knowledge. 

Q. And isn’t it a fact, Mr. Phillips, that you did file suit 
against Mr. Cureton in Municipal Court? A. Against who? 

Q. C-u-r-e-t-o-n, Mr. Cureton. A. I filed suit? 

Q. Didn’t you file a suit against Osear P. Cureton? A. 
That’s right, for the damage to my automobile. 

Q. That’s all you claimed? A. That I remember. 

Q. Now, as a matter of fact, didn’t you claim a whiplash 
injury to the neck at that time? A. Not to my knowledge. 

Q. Didn’t you claim that you had a severe muscle spasm 
and tenderness over the cervical and thoracic paravertebral 
muscles, a whiplash injury of the neck? A. Not to my 
knowledge. 

Q. Did you at that time have Dr. John Kehoe, K-e-h-o-e, 
of Cheverly, Maryland, treat you for that condition? A. No, 
sir, he examined me. 

Q. He didn’t treat you? A. Not to my knowledge at all. 

Q. Then did you go to Prince Georges General Hospital 
for an x-ray at that time? A. I am not sure. I don’t think 
I did. I am not sure. 

Q. I hand you this and ask you if you can identify the 
signature. A. This signature (indicating)? 

Q. Yes, sir. A. That’s mine. 

Q. That is yours? A. That’s right. 

Q. Did you make answer as it’s indicated there?. (No 
response.) 

Q. Perhaps to help you a little bit, if I may, were not 
certain questions, which are called interrogatories, asked 
of you and did you not give those certain answers? You 
can look at both of them, if you like, sir. A. I don’t just 
understand what you are talking about. I have tried to 
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answer what you asked me. If you’d like to ask me again— 

Q. All right, sir. Did you in the suit that you filed against 
Mr. Cureton in the Municipal Court have occasion, during 
the course of that, to be asked certain questions and did you 
not make certain answers to those questions, under oath? 
A. In what court? 

Q. In the Municipal Court. Didn’t Mr. Cumberland file 
a suit for you, and the suit is identified as No. 7295-57? 
A. He probably did. 

Q. He probably did? A. Yes. 

Q. You don’t know whether he did or not? A. I didn’t 
remember it. 

Q. I see. Well, now, do you recall now that certain ques- 
tions were asked you in that suit concerning injuries and 
damages that you claimed to have sustained? Weren’t these 
questions asked of you? A. They probably were. 

Q. And didn’t you answer them? A. If they are there, 


I gave an answer. 

Q. The answers are given on this paper entitled “An- 
swer,” which you say you signed. That is your signature, is 
it not? A. It is. 


Q. And you did swear to the answers before a notary, did 
you not? A. Without a doubt I did. 

Q. Beg pardon? A. I must have. 

Q. In that, you did claim an injury to your neck, did you 
not? A. I didn’t remember it. 

Q. You didn’t remember it? A. No, sir. 

Q. Do you remember that you spent several weeks away 
from work because of that? A. No. 

Q. Didn’t you answer, when you were asked for how 
long a period were you disabled from continuing in your 
employment as a result of the accident referred to in the 
complaint, didn’t you answer that you were out four days 
complete and about two weeks partial? A.I don’t re- 


member. 

Q. You don’t remember that? A. No, sir. 

Q. Have you ever made a claim against anyone else for 
either property damage or personal injury? 


THE COURT: May I see the document? 


MR. SWINGLE: Certainly. 
(The document was handed to the Court.) 


THE COURT: You may proceed. 


BY MR. SWINGLE: 


Q. Did you ever make a claim against anyone else for 
property damages or personal injuries as a result of an 
auto accident? A. I have for property damage in several 
instances. 

Q. When were they? A. During the time in business 
with trucks, cars. 

Q. You mean you, yourself, have never been involved in 
any other accident where you made a claim for property 
damages or personal injury? A. I have. 

Q. When were those previous occasions? A. I don’t re- 
member. Quite a few years ago that I was struck on 11th 
Street by a motorcycle guard for the President; he ran into 
the back of me after we had all parked from the sirens. The 
only thing I claimed was damage for the automobile. 

Q. Do you remember the name of the defendant in that 
case? A. I have no idea. 

Q. Do you recall filing a suit in 1951 against a Benjamin 
Dawkins for an accident that happened on October 20, 1950 
in the 600 block of Kenilworth Avenue? A. No. 

Q. You don’t recall that? A. No. 

Q. Did you not at that time have representing you in 
that cast the firm of Willey & Crooks of 1925 - 15th Street, 
Northwest? A. No, sir. 


° 
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Q. You did not? A. I don’t remember it. 
Q. And was not the damage in that case that you claimed 
$293.30? A. I couldn’t say. I don’t know. 


MR. STANFORD: May we approach the bench, your 
Honor? 


THE COURT: Yes. 


(AT THE BENCH:) 


MR. STANFORD: Your Honor, there didn’t sem to be 
a foundation laid on these other cases. I object to this. 


THE COURT: First state your objection, state the 
ground. 


MR. STANFORD: Your Honor, I can see where Mr. 
Swingle has a proper right to bring in other accidents if 
he wants to tie in the injury. 

THE COURT: What is your objection? 

MR. STANFORD: My objection is that on the property 
damage claims by themselves, I object to the bringing of 
that fact up unless there is a relevant fact. 

THE COURT: It is admissible. Of course, I do not see 
how just property damage would be of any help to you. 

MR. SWINGLE: If I may, the only reason I am bringing 
up the previous property damage, not the one in the Cure- 
ton case but in the Dawkins case, was because in the 
answers that he gave in the Cureton case, specifically 
Answer No. 7, he was asked whether or not he had ever 
made a claim for injuries or damages against anyone and 
he answered it no. 

THE COURT: I will allow the question. 


MR. STANFORD: Your Honor, this seems to be cross- 
examining him on something which was brought out in 
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another case. In other words, he is going into the inter- 
rogatory. 

THE COURT: I understand. I am going to allow it. It 
goes to credibility. 


(IN OPEN COURT:) 
BY MR. SWINGLE: 


Q. Now, did you not, Mr. Phillips, in answer to the same 
interrogatories that I spoke of originally, that is, in the 
Cureton case, did you not answer this question: “Prior to 
the date of the accident described”—which was the March 
31, 56 accident—“had you ever made a claim against any 
party for injuries or damage sustained in an accident?” 
And did you not at that time, in answer to that question, 
under oath say, “No”? A. I couldn’t say. 

Q. Well, I show you these answers to interrogatories and 
direct you to Question 7 of the interrogatories and your 
answer to it. 


THE COURT: What is the date of that— 
THE WITNESS: If it’s there— 
THE COURT: What is the date of that document? 


MR. SWINGLE: This document is dated the 8th day of 
May 1957. 


THE WITNESS: If it’s there, I surely must have an- 
swered the question. j 


BY MR. SWINGLE: 


Q. And your answer that you gave is incorrect, then? 
A. No, I didn’t say it was incorrect. 

Q. What is the right answer to that question? A. What- 
ever you had on the paper there. 

Q. Well, the question was whether you had ever made 
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a claim against anyone for damage, and I direct you to 
that question here. A. Well, I will say yes. There is nothing 
else to say but try to tell the truth about it. 

Q. The answer is that you did have? A. I must have. 

Q. Why did you answer it then, on May 8, 1957, why did 
you answer it no, that you did not have? A. Because I 
couldn’t rember it; that’s why. 

Q. You couldn’t remember it? A. That’s right. 


BENJAMIN L. WARRING, 


Called on behalf of the plaintiffs, having been duly sworn, 
was examined and testified as follows: 


BY MR. STANFORD: 


Q. Mr. Warring, I show you Plaintiff's Exhibit No. 2 
which has been admitted into evidence. Can you tell us 
from your own memory and with the aid of the Exhibit 
the repair which was done to Mr. Phillips’ car, that is the 
nature of the physical repair? 


* *. * * * * * * * * * * 


THE WITNESS: When I made the estimate on the car 
it had apparently been struck very hard in the back, near 
the center, and both frames on the sides were bent down 
and the fenders buckled out, the rear fenders, and the 
bumper was bent quite bad and the trunk had been hit 
very hard, it bent the frame. 


Q. What did you say about—in how many places was the 
frame bent? A. Well, the back member and both side mem- 
bers—the back member was bent in and down and both 
side members bulged out and bulged the fenders out too, 
the rear fenders. 


10 


Q. What do you mean by members? A. The side mem- 
bers. A frame is constructed of side members and back 
members and cross members, and both rear side members 
were buckled down and out. 


* * * * * * e * * * * * 


Q. What type of bumper, as to size, did this car have? 
A. It was a New Yorker, which is a heavy car, and it has 
very heavy bumper arms. If you bend them a lot of times 
the frame would bend before it would bend the the bumper 
arms because they are constructed so heavily on the back. 


* * * * * * * * * * * * 


BY MR. SWINGLE: 


Q. As I understand you then, it was damaged extensively, 
and to the uninitiated, that is, to anyone, they could look 
at that car and see it was badly damaged, is that right? 
A. It was pretty badly damaged. 

Q. In other words, you wouldn’t have to be a mechanic 
to know that it had been damaged? A. Well, no, you could 
see the fenders bulged out and the bumper bent and the 
trunk lid bent and so forth. 

Q. And if you were standing on the side, either the right 
side or the left side, you would be able to see the damage 
to the fender, would you not? A. You would see the fenders 
bulged out, the rear ones. You probably wouldn’t see the 
back damage, but you would see the rear fenders sticking 
out. 

Q. And it would be plain, you wouldn’t have to be a 
mechanic to see that? A. You would know that they were 
bent. 

Q. And you have known Mr. Phillips for how long a 
period of time? A. Near as I can remember, probably about 
fifteen years. 
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ROBERT H. AIKEN, 
Called on behalf of the plaintiffs, having been duly sworn, 
was examined and testified as follows: 


* o * * * * « * * * * . 


Q. Did you have an opportunity at that time, Mr. Aiken, 
to see his automobile? A. I did. 


Q. What time of the day was that? A. Approximately 
8:30, quarter to nine. 

Q. And would you describe for us the condition of that 
automobile? A. Well, both fenders were buckled out, the 
back bumper was up against the trunk door. 


JOSEPH C. KITT, 


Defendant herein, assumed the witness stand on his own 
behalf, having been duly sworn, was examined and testi- 
fied as follows: 


THE WITNESS: As we neared the intersection of Minne- 
sota Avenue and Benning Road, Northeast, the light was 
green. The light was controlled by an officer. As Mr. Phil- 
lips’ car entered the crosswalk the light changed from green 
to caution. He was in the crosswalk, still heading south, 
and then abruptly jammed his brakes. I likewise did the 
same. 

The conditions of the street were wet and my car slid 
into the rear of Mr. Phillips’ car. 

Q. Now, when his car came to a stop, can you describe 
its position in the roadway? A. Well, he—his car was in 
the crosswalk, actually a little even beyond the crosswalk. 

Q. The crosswalk that you are speaking of is located 
where? Is it north, south, east or west of the actual inter- 
section. A. That would be north of the intersection. 
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Q. You said there was a policeman controlling the lights. 
Can you tell me where he was located? A. Well, there is a 
light control box there on the northeast corner of Benning 
and Minnesota Avenue, which is approximately thirty, 
thirty-five feet, maybe a little more, a little less, I am not 
sure of the exact distance, from the impact or where the 
accident occurred. 


Q. Did you later learn the name of this officer? A. Yes, 
I did. 


Q. What was it? A. Private Cubbage. 


* * * * * ° * * 


BY MR. SWINGLE: 


Q. After the collision occurred tell me what you did. 
A. I backed my car up a short distance and shut it off and 
got out of my automobile and Mr. Phillips and I met at 
the point of impact, which would be the rear of his auto- 
mobile. We discussed the accident at that time. There was 
no visible damage to either automobile and I suggested to 
him that we move our automobiles from the street to a 
parking lot between the U.S. Post Office and the Peoples 
Drug Store on Minnesota Avenue. At this suggestion he 
agreed and we both got in our automobiles and moved to 
the parking lot. 


Q. At the time you talked with him, shall we say, the first 
time, where was that conversation taking place? A. That 
conversation was taking place between the two cars. That 
would be at the rear of his car and the front of mine, 
along that area. 


Q. At any time that morning did you view the rear of 


his car and the front of your car? A. After the accident, 
yes, I did. 


Q. And what did you observe with respect to the front 
of your car? A. There was no damage. 


13 


Q. And what did you observe with respect to the rear 
of his car? A. There was no damage. We both agreed 
to that. 


. * * * ad * * . * * * * 


Q. And was there any discussion that you had with him 
with regard to any injury suffered by either of you? 
A. Well, when I got out of the car after bumping his auto- 
mobile in the rear I inquired as to whether or not he was 
injured and he replied no, he didn’t think he was. 

* * * + * * *) * * * . * 

Q. Did you—can you describe the manner in which he 
talked and the way he acted? A. He acted normal, to me. 
He was coherent. I understood him. We discussed the acci- 
dent, as I said, at the point of impact and later we both 
looked at the automobiles on the parking lot prior to going 
our separate ways. 


RUFUS A. CUBBAGE, 


Called on behalf of the defendant, and having been duly 
sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. SWINGLE: 


Q. Would you tell us your name, please, sir? And before 
you start, would you talk slowly and loudly. A. Private 
Rufus A. Cubbage. 

Q. And you are a private in the Metropolitan Police 
Department? A. That’s correct. 


Q. And at that time, specifically on the morning of 
October 23, 1956, were you working at the intersection of 
Minnesota Avenue and Benning Road? A. I was. 
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Q. Would you tell us generally what you were doing at 
that intersection? A. I was controlling the traffic lights by 
means of a switch on a cord. In other words, I was manipu- 
lating the lights manually. 


Q. And were you there when a collision occurred between 
an automobile which you later learned was operated by Mr. 
Phillips and one that was operated by Mr. Kitt? A. I was. 


* * * - ad * s * ° ° * * 


A. I was manipulating the lights manually for traffic 
when traffic would clear the Benning Road. I would change 
the light to caution and from caution—that is the yellow 
light—to a red light, and I had turned the light green for 
traffic to proceed both north and south on Minnesota Ave- 
nue, and after traffic had proceeded in that direction for a 
short time I turned the light to a yellow light. 


Q. Let me interrupt you there for a moment. When you 
turn the light to vellow does the green stay on or does it 
vo off? A. The green goes off. 


Q. Go on with your story. A. And my attention was 
drawn by a screeching noise from Minnesota Avenue. It 
was coming north of Benning Road. 


Q. Incidentally, where were you with relation to the 
four corners of the intersection? Which corner were you 
on? A. I was on the northeast corner. 


Q. Now, would you go on with your story? You said you 
heard some screeching. Then what happened? A. I was 
facing south on Minnesota Avenue at this time, slightly 
toward—it would have been slightly I was facing south- 
west, partially, very slightly. And there came a time that 
a noise indicating someone had applied their brakes and 
was dragging their wheels. 

Q. And what did you do, if anything, when you heard 


that noise? A. I turned my head in the direction that the 
sound came from. 
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Q. And that was which direction? A. That would have 
been north, facing north. 

Q. And what did you see? A. I saw one vehicle stopping 
abruptly in the crosswalk. 

Q. You say stopping abruptly. Can you describe what the 
car was doing when you then turned? A. The car was 
bouncing. 

Q. And what do you mean by that? A. I mean by that, 
when you apply your brakes suddenly on a car the car will 
squat, tend to squat down. 

Q. And that is what you saw at this time? A. I saw it in 
the act of coming up after— 

Q. The squatting down? A. Yes. 

Q. What was the position of that car at that time with 
respect to the crosswalk. A. It was in the crosswalk. 

Q. And did you see any other automobile at or about 
this same time? A. Yes; there was another screech after 


the first one and I glanced more sharply to my right and 
there was another vehicle and it was sliding into the back 
of the vehicle in the crosswalk. | 


* * * * * * * * * * * * 


Q. And did you ask them with respect to whether there 
was any damage done? A. Well, there was no visible dam- 
age from where I was standing, about 15 feet, approxi- 
mately, from the vehicles, from the left side. 

Q. Now, after that did the parties move their cars? 
A. Yes, they did. 

Q. Do you know where they went to and how they got 
there? A. I saw them both get in their cars and drive south 
on Minnesota Avenue past Benning Road and pull into a 
parking lot in the 3900 block of Minnesota Avenue, which 
is a Post Office separating, a Post Office and Little Tavern 
are the only buildings between where I was standing and 
the parking lot entrance. 
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Q. Did I understand you that you said there were two 
different screeches or squeakings? I have forgotten the 
word you used. A. There was a screech and another screech 
right after the first one, and I couldn’t say that the first 
one had stopped before the second one began or not. I 
couldn’t tell you. But there was another noise added too. 

Q. Now, can you at all place in point of time the timing 
between when you turned the light to yellow and when you 
heard the first screeching noise? A. The screeching was 
immediately when I turned the light to yellow. 


MR. SWINGLE: I have no further questions. 


CROSS EXAMINATION 
BY MR. STANFORD: 


Q. You didn’t see any breaking of glass? A. No, sir, I 
did not. 


Q. Did you see any breaking of metal? A. No, sir, I did 
not. 


Q. Did you happen to notice the fenders on the front 
vehicle, not the rear part of the fenders but the side part 
of the fender? A. There wasn’t any apparent damage that 
I could see on either vehicle. 


JURY CHARGE 


THE COURT: Ladies and gentlemen of the jury: This 
action is brought by Oscar G. Philips and Mary E. Phillips, 
his wife, to recover damages for personal injuries claimed 
to have been sustained by the plaintiff, Oscar G. Phillips, 
as a result of an automobile accident that took place on 
October 23, 1956 at the intersection of Kenilworth Avenue 
and Benning Road in this city, it being claimed that a rear 
end collision took place between an automobile that was 
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driven by Oscar Phillips and an automobile driven by the 
defendant Kitt that was following the plaintiff’s car in the 
same direction; that is, both cars being driven in a southerly 
direction on Minnesota Avenue. 

The complaint alleged Kenilworth Avenue, but the proof 
is Minnesota Avenue. 

It now becomes your duty to determine, first, whether 
the plaintiffs are entitled to recover any damages. If you 
find that they are not, your verdict will be for the defendant. 
If you find that they are, then you must determine a still 
further matter, namely, the amount to be recovered by each 
of the two plaintiffs. 

Your conclusion must be reached calmly, deliberately and 
impartially, without any feeling or emotion of any kind, 
without any sympathy for either party on one hand or any 
anger or any other feeling or emotion. Your verdict must 
be reached solely on the evidence introduced at this trial. 

At the outset, I want to say; as no doubt many and 
possibly all of you understand, that it is my function, or 
I would even say my duty, to instruct the jury as to the 
rules of law that must govern the disposition of the case 
on trial. You, ladies and gentlemen of the jury, are bound 
and obligated to take the law from the Court and to follow 
the Court’s instructions as to the law. On the other hand, 
the jury decides the facts. You, ladies and gentlemen of 
the jury, are the sole judges of the facts and you must 
determine the facts yourselves on the basis of the evidence 
introduced at this trial. 

In addition to instructing the jury as to the law, the 
Court has a further function to perform, namely, to sum- 
marize and discuss and comment on the facts and on the 
evidence to the extent to which the Court deems it desirable 
or advisable to do so; but this is done merely to aid and 
assist the jury in arriving at its conclusions. The Court’s 
summary and discussion and comments on the facts and 
on the evidence are not binding on you, they are intended 
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only to help you and you need attach to them only such 
weight as you deem wise and proper. If your recollection 
or your understanding or your view of the evidence in 
any respect differs from the Court’s recollection or under- 
standing or view of the evidence, then it is your recollec- 
tion, your understanding and your view of the evidence 
and the facts that must prevail because as I said a moment 
ago, the final decision on the facts is solely within your 
domain. My instructions are binding on you only as con- 
cerns the law. 

I shall commence my instructions on the law by calling 
attention to the basic principle that the burden is on the 
plaintiffs to establish their claim by a fair preponderance 
of the evidence. The words preponderance of the evidence 
mean that in order that you may find a verdict for the 
plaintiffs you must be reasonably satisfied that their alle- 
gations are true. This requirement does not mean, of 
course, that the plaintiffs must produce a greater number 
of witnesses than the defendant but, I repeat, merely that 
you must be reasonably satisfied of the truth of the allega- 
tions of the complaint. 

Let me state the same thought in a somewhat different 
way. Preponderance of the evidence means evidence of 
ereater convincing foree. The duty of the jury is to weigh 
the evidence carefully as though in a pair of scales and to 
find a verdict for the party in whose favor the evidence 
preponderates, that is, in whose favor the scale goes down. 
If the evidence is evenly balanced, then the verdict must 
be for the defendant. 

In determining the issues of fact which will be sub- 
mitted to you, you will consider and weigh the testimony 
of all of the witnesses who have testified at this trial, as 
well as all the circumstances concerning which testimony 
has been introduced. Circumstances frequently cast an 
illuminating light on oral testimony. 


You are the sole judges of the credibility of witnesses. 
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I mean by that that it is for you, and for you alone, to 
decide whether to believe any witness, the extent to which 
any witness should be credited and the weight to be at- 
tached to the testimony of any witness. In case there is 
a conflict in the testimony, and there is here, it is your 
function to resolve that conflict and determine where the 
truth lies and what the fact was. 

In determining whether to believe the testimony of any 
witness and in weighing the testimony of any witness, vou 
have a right to consider any matter that appears to you 
to have a bearing in the subject. For example, you have a 
right to consider the attitude and the demeanor of the 
witness on the witness stand, the witness’ manner of testi- 
fying, whether the witness impressed you as having an 
accurate memory and recollection of matters concerning 
which the witness testified, whether the witness impressed 
you as a truth telling individual, whether the witness had 
an opportunity for observing the details concerning which 
he testified, whether the witness has made any contradic- 
tory statements, whether the witness had any motive for 
not telling the truth, whether the witness has any interest 
in the outcome of this action. All these matters, as well 
as any other matter that seems to you to have a bearing 
on the question, you have a right to consider and weigh 
in determining what testimony to believe and what testi- 
mony to disbelieve. 

If you find that any witness deliberately testified falsely 
as to any material fact concerning which that witness could 
not reasonably have been mistaken, you are then at liberty, 
if you see fit to do so, to disregard the entire testimony 
of that witness or any part of that witness’ testimony. 

Coming now to a more detailed and intensive considera- 
tion of this case, we start with certain facts that are not 
in dispute. These are as follows: The plaintiff Phillips, 
on the morning of October 23, 1956, was driving in a 
southerly direction on Minnesota Avenue. When he reached 
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the intersection of Benning Road another car that was 
being driven by the defendant Kitt in the same direction 
and was behind the plaintiff’s car came in contact with 
the plaintiff’s car, that is, came in contact with the rear 
of plaintiff’s car. The details of the collision are in dispute 
and I shall refer to them in a few moments, but at this 
point I want to say that the mere fact that an accident 
has happened does not of itself create a basis for liability 
on the part of the defendant or on the part of anyone else. 
The burden is on the plaintiff to show that by some act 
or omission the defendant has violated some duty that 
he owed to the plaintiff and that this act or omission was 
the proximate cause of the injury of which the plaintiff 
complains. If an accident is merely the result of a mis- 
adventure without fault on the part of anybody there can 
be no recovery of damages. No one can be required to pay 
damages under our law unless he was at fault and unless 
his fault was the cause of the injuries; or, to use another 
term that the law uses, unless the defendant was negligent 
and his negligence caused the plaintiff’s injuries, he is not 
liable. 


Now, then, what is negligence? Negligence consists in 
doing that which a person of ordinary prudence and care 
would not do under the circumstances of a particular situa- 
tion, or in omitting to do something that such a person 
would do under similar circumstances. Negligence may 
also be defined as a failure to use due care, such care as 
would be used under similar circumstances by an ordinary 
reasonable prudent person. 


In addition to being required to show that the defendant 
was negligent, it is also necessary for the plaintiffs to 
show, in order to recover, that the defendant’s negligence 
was the proximate cause of the injury, the proximate cause 
of the accident. Now, the words proximate cause seem a 
little difficult. The law defines it as that cause which in 
natural and continual sequence, unbroken by any efficient 
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intervening cause, produces the injury, and without which 
the result would not have occurred. This is a little compli- 
cated, but let me simplify this and paraphrase it into simple 
words. A proximate cause of an injury is some act or 
omission which causes or contributes to cause injury and 
without which the injury would not have been sustained. 
In other words, if the plaintiff’s injury would not have 
occurred except for the defendant’s negligence, then thie 
defendant’s negligence is a proximate cause of the injury. 

The defendant’s negligence need not be the sole cause. 
Several causes may concur to produce an injury. In that 
event, each cause is a proximate cause of the injury. 

Now, defining negligence in a little more detail as con- 
cerns drivers of vehicles, the driver of a vehicle is under 
a legal duty to exercise ordinary and reasonable care in 
the management of the vehicle that he is driving. Failure 
to exercise ordinary and reasonable care constitutes negli- 
gence. Ordinary and reasonable care is such care as would 
be exercised by a reasonable and prudent man under similar 
circumstances considering the conditions of the road, the 
weather conditions and other conditions then prevailing. 
It is a driver’s duty to watch the road and keep his vehicle 
reasonably under proper control to meet unforseen emer- 
gencies. If you find that the defendant was guilty of negli- 
gence and that his negligence was a proximate cause of 
the accident, then you have to consider still another question 
and that is whether the plaintiff was guilty of any negli- 
gence that contributed to bringing about the accident. If 
the plaintiff was guilty of contributory negligence, that 
means if he was guilty of negligence that helped or con- 
tributed to bringing about the accident, then he may not 
recover any damages even if the defendant was also 
negligent. 

The plaintiffs may recover only if the defendant was 
negligent and the defendant’s negligence was the proximate 
cause of the accident and if the plaintiff was free from 
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any negligence that contributed to the accident. 

But on the issue of contributory negligence, the burden 
of proof is on the defendant to show by a preponderance 
of the evidence that the plaintiff was guilty of contributory 
negligence. If the defendant does not sustain this burden 
of proof, then this question must be determined in favor 
of the plaintiff. 

Now, exactly what happened in this case beyond the 
mere fact of the contact between the two cars at the inter- 
section mentioned is in sharp conflict. The plaintiff testi- 
fied that he stopped at the red light at the intersection of 
Minnesota Avenue with Benning Road and that after he 
stopped at the red light his car was struck from behind 
with a tremendous impact. On the other hand, the de- 
fendant’s version is entirely different. The defendent says 
that as he was approaching the intersection of Benning 
Road the light changed from green to yellow and that he 
saw that the plaintiff, who was driving the car ahead, 
jammed his brakes after the plaintiff was already in the 
crosswalk and started to leave the crosswalk. The de- 
fendant says that he immediately jammed his brakes then, 
when he saw the brakes of the car ahead jam, and the 
defendant says that then his car slid into the back of the 
car ahead, the street pavement at that time being wet. 
He testified that there was no damage to either car, either 
to the front of his, the defendant’s car, or the rear of 
the plaintiff's car. So, you have a sharp conflict between 
the plaintiff’s and the defendant’s version of the accident 
and it is for you to determine which version is a true 
version, which version is the correct version, and it is your 
function to decide where the truth lies and what the fact 
was. 


Now, in making that decision you may, perhaps, be 
helped by the testimony of the police officer, who was 
stationed at that intersection and who was manually con- 
trolling the lights. Officer Cubbage testified that he changed 
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the light from green to vellow and immediately upon 
changing to yellow he heard a screeching noise, that he 
turned around a saw a car stopping abruptly in the cross- 
walk and bouncing up and down and another car immedi- 
ately back of it sliding into the back of the first car. I 
should add that he also testified that immediately after 
hearing a screeching noise he heard a second screeching 
noise. He said there was a contact between the two cars 
but that he could see no visible damage. He further testi- 
fied that he inquired of each driver whether either one 
of them wanted a policeman and received a negative 
answer. 

On all of this testimony it is for you to determine what 
the fact was and where the truth lies, and on the basis 
of your finding what the fact was you can then determine 
whether there was any negligence on the part of the de- 
fendant and contributory negligence on the part of the 
plaintiff. In this connection, I am going to call your 
attention to three of the traffic regulations that were intro- 
duced in evidence. Section 22(a) of the Traffic Regulations 
provides as follows: ‘‘No person shall drive a vehicle on 
a street or highway at a speed greater than is reasonable 
and prudent under the conditions and having regard to 
the actual and potential hazards then existing. In every 
event speed shall be so controlled as may be necessary to 
avoid colliding with any person, vehicle or other convey- 
ance on or entering the street or highway in compliance 
with legal requirements and the duty of all persons to use 
due care.’’ 

Section 11(b) provides as follows: “Steady yellow or cau- 
tion when shown with green or go signal. Traffic facing the 
signal shall stop before entering the nearest crosswalk or at 
the intersection unless so close to the intersection that a 
stop cannot be made in safety.” 


Section 39(¢): “No person shall stop or suddenly de- 
crease the speed of a vehicle without first giving an appro- 
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priate signal in the manner provided herein to the driver 
of any vehicle immediately to the rear when there is an 
opportunity to give such signal.” 

‘A violation of any traffic regulation in itself may consti- 
tute negligence. 

Summarizing this part of my discussion, ladies and gen- 
tlemen, the first question for you to determine is whether 
the plaintiffs are entitled to recover damages, and they 
would be entitled to recover damages only if the defendant 
was negligent and his negligence caused the accident; and, 
further, if it was not established by a preponderance of the 
evidence that the plaintiff was guilty of contributory negli- 
gence. If the defendant was not negligent or if his negli- 
gence did not proximately cause the accident or if the 
plaintiff was guilty of contributory negligence, the plain- 
tiffs are not entitled to recover and in that event your 
verdict will be in favor of the defendant. Let me repeat: 
The plaintiffs are not entitled to recover unless you find that 
the defendant was negligent, that his negligence caused the 
accident or was a proximate cause of the accident, as the 
law puts it, and unless you also find that it does not appear 
that the plaintiff was guilty of contributory negligence. 

If you find that the plaintiffs are not entitled to recover, 
then your verdict will be in favor of the defendant. On the 
other hand, if you find that the plaintiffs are entitled to 
recover, then you have to go a step further and determine 
what amount the two plaintiffs are entitled to recover and 
then you will bring in two verdicts, one in favor of the 
husband, Oscar Phillips, and another in favor of the wife, 
Mary Phillips, and in each instance specifying the amount 
in dollars that you are awarding each of the plaintiffs. 

In an action such as this the damages, if you find that 
the plaintiffs are entitled to recover, are a matter peculiarly 
within the province of the jury to determine. The law, how- 
ever, does lay down certain rules that the jury must follow 
in arriving at the amount of damages. Generally they must 
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be in such sum as will, in your judgment, fairly, fully and 
reasonably compensate the plaintiff for the injuries suf- 
fered by him; no less and no more than that amount. 

Now, so far as the husband is concerned, the first item, 
if he is entitled to recover, that the law requires you to con- 
sider are his out-of-pocket expenses. And as to out-of-pocket 
expenses, first come the medical bills, if the physical in- 
juries for which the medical bills were incurred are found 
by vou to have been caused by the accident. Obviously, 
otherwise the amount is not recoverable. The total amount 
of medical bills, and that is not in dispute, is $770. 

The second out-of-pocket expense consists of the cost of 
repairing the car, again if you find that the damage to the 
ear was caused by this accident, and the cost of repairs 
amounts to $242.71. 

Consequently, the total out-of-pocket expenses would 
amount to $1,012.71. 

The next item that you must consider is whether as a 
result of the accident there was any loss of income. The 
plaintiff claims that he was away from business for six 
months and he testified that as a result of his absence from 
his business—and he was the sole proprietor of the busi- 
ness—his business went down forty percent. On the other 
hand, his books were produced by the defendant and it 
appeared that his gross business in 1956 was $42,000 and 
in 1957 it was $36,000, which constituted a loss of some- 
thing less than nine percent. 

Again it is for you to determine what the fact was and 
how much, if anything, should be allowed for the alleged 
loss of income from the business. 

Now, the next item that has to be considered is a suitable 
sum to compensate the plaintiff, if he is entitled to recover, 
for his pain and suffering. There again you have to weigh 
the testimony because there has been a conflict in the medi- 
cal testimony. The plaintiff claims that he sustained a whip- 
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lash injury, which means a strain of the neck muscles, and 
some back injuries. The defendant, however, introduced 
evidence to the effect that the plaintiff was in another simi- 
lar accident on March 31st, 1956, which was several months 
before the accident involved in this case, and that as a 
result of that accident he brought suit and he alleged that 
he suffered a severe muscle spasm and tenderness over the 
cervical and thoracic paravertebral muscles and a whiplash 
injury of the neck. 

Doctor Holtzman, the plaintiff’s doctor, testified that 
when he saw the plaintiff he found the plaintiff suffering 
from a strain of the neck muscles, which is popularly known 
as a whiplash injury, a concussion, which he suffered at the 
time of the accident, and sprain of a shoulder. He further 
testified that in his opinion the stomach ulcer was precipi- 
tated as a result of the accident. He further testified that 
it appeared that before the accident the plaintiff had some 
arthritis in his neck. Doctor Holtzman expressed the opinion 
that some degree of disability in the neck would last in- 
definitely. 

On the other hand, another doctor consulted by the plain- 
tiff, Doctor Rizzoli, testified that there was no abnormality 
although there was some limitation of motion in the neck 
and some spasm. 

Doctor Kenmore, who was called by the defendant, testi- 
fied that he found some limitation of motion in the neck 
but that otherwise the injuries were healed and that the 
plaintiff had pretty well recovered and that there were no 
permanent residual effects. 

Now, it is for you to determine, ladies and gentlemen 
of the jury, the extent of the injuries, if any, resulting from 
this accident and to award a suitable sum to compensate 
the plaintiff for his pain and suffering, if you find that the 
plaintiffs are entitled to recover. 

I want to say this, in addition, that if an accident does 


27 


not cause a diseased condition or does not cause an injury 
but aggravates a condition that existed prior to the acci- 
dent, then the injured party may recover for such addi- 
tional suffering as was the natural and proximate result 
of the accident, but the recovery must be limited to the 
suffering caused by the aggravation. 

Further, if you find that the plaintiff has sustained a 
permanent injury, and it is for you to determine whether 
he did or not, then you may include also such a sum of 
money in the amount of damages which will reasonably 
compensate him for the permanent injuries that he has 
sustained. 

Now, I do not mean that you must itemize your verdict. 
Your verdict, if you find for the plaintiff, will be for a 
lump sum of money in dollars, but in arriving at that lump 
sum you may consider all the matters, or you should con- 
sider all the matters that I have enumerated. 

So much for the husband’s damages, Oscar Phillips. 

Now, his wife, Mary Phillips, sues to recover damages tor 
what the law calls her right of consortium. A wife is en- 
titled to the comfort of her husband’s support, society and 
companionship. This is known in the law as the right of 
consortium. If the husband sustains any personal injuries 
which affect adversely the wife’s rights in this respect, the 
wife has a right to recover damages, and it is for you to 
determine whether her rights have been affected in any re- 
spect. If you find that they have not, you will find a verdict 
in favor of the defendant as to her, even if the husband is 
entitled to recover. If you find that her rights have been 
adversely affected, then the amount of damages that you 
should award is peculiarly within the sound judgment of 
the jury. 

The purpose of damages is to compensate a person for 
the loss sustained in a fair and reasonable amount and no 
more. 

Now, ladies and gentlemen of the jury, in conclusion let 
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me say this. You should approach the issues of this case in 
the same manner as you would approach any important 
matter that you have occasion to determine in the course 
of your every day life. Consider it in the juryroom in the 
light of the instructions that I have given you and use the 
same practical approach, the same ordinary common sense 
and the same practical intelligence that you would employ 
in determining any important matter that you have occa- 
sion to decide in the course of your own affairs. 

I want to repeat what I said at the beginning of my re- 
marks, that my discussion of the evidence is not binding 
on you, it is intended only to help you, and if your recol- 
lection of the evidence differs from mine, then your recollec- 
tion must prevail. You are the sole judges of the facts. To 
decide the facts is your function, your duty and your re- 
sponsibility. 

As of course you are aware, your verdict must be reached 
by unanimous vote. 

In conclusion, let me repeat, your verdict must be either 
for the plaintiffs or for the defendant. If you find a verdict 
for the plaintiffs, then you must find a separate verdict in 
favor of the plaintiff Oscar Phillips in a specified sum of 
money and another verdict in favor of the wife Mary Phil- 
lips in a specified sum of money, if you find that she suf- 
fered any injury to her rights, and if you find that she did 
not, then as to her the verdict should be in favor of the 
defendant. 

Are there any objections or suggestions? If so, counsel 
may come to the bench. 


(AT THE BENCH:) 
THE COURT: Has the plaintiff anything? 


MR. STANFORD: Your Honor, I have in regard to the 
comment by the Court on the damages for loss of income. 
The testimony, as I recall, was that the income in 1956 was 
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$42,000 and the gross was reduced, gross receipts was re- 
duced to $36,000. That would be, instead of nine percent, as 
the Court stated, either one-seventh, which would be $6,000, 
would be either fourteen percent— 


THE COURT: Have I miscalculated that? 

MR. SWINGLE: I did not figure it out, Judge. 

THE COURT: There was a loss of $6,000 out of $42,000. 

MR. STANFORD: Yes, your Honor. Forty-two into six 
is the same as one-seventh, or fourteen percent. 


THE COURT: Fourteen percent. I will make that cor- 
rection. 
Have you anything? 


MR. SWINGLE: Yes. I have written it out. I would like 
to suggest if they find there was a loss of income they must 
find that that loss of income was— 


THE COURT: I think I have said enough on that because 
I said that the damages must be due to the injury. 


MR. SWINGLE: All right, sir. 


(IN OPEN COURT:) 


THE COURT: My attention has been called, ladies and 
gentlemen of the jury, that I made a mistake in my arith- 
metic. That is something that I do very easily. That the loss 
of business from 1956 to 1957 was not nine percent but four- 
teen percent, although the plaintiff testified that it was 
forty percent. 

Ladies and gentlemen of the jury, the twelve regular 
jurors may now retire. Upon reaching the jury room you 
will select a foreman from amongst yourselves, who will 
act as your chairman, preside over your deliberations and 
speak for you in returning your verdict, and then you will 
proceed to reach a verdict. The twelve regular jurors may 
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follow the Marshal. 


Will the two alternate jurors please retain their seats for 
a moment. 


Filed June 23, 1960 
Harry M. Hull, Clerk 
Civil No. 1539-58 
Oscar G. Putiires, Mary E. Paris, 
Plaintiffs, 
v. 
JoserH ©. Kirt, 
Defendant. 


VERDICT AND JUDGMENT 


This cause having come on for hearing for the 20th day 
of June, 1960, before the Court and a jury of good and 
careful persons of this district, to-wit. 


Marie G. Heck, Jos. N. Green, Robert B. Long, Lucille 
K. Haight, Ethel B. Marshall, Dora E. Becker, Bertha 
M. Jones, James L. Howell, Clarence V. Henderson, 
John W. Hart, Jr., Fannie M. Alexander, Lelia E. 


Spriggs, 


who, after being duly sworn, do well and truly say the 
issues between Oscar G. Phillips and Mary E. Phillips, 
plaintiffs, and Joseph C. Kitt, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 23rd day of June, 1960, that they find for 
the defendant against said plaintiffs. 
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Wherefore, it is adjudged that said plaintiffs take noth- 
ing by this action, and said defendant go hence without 
delay, be for nothing held and recover of plaintiffs’ costs of 


defense. 
Harry M. Hutt, Clerk, 
By (s) Irene B. Burroughs, 
Deputy Clerk. 


By direction of Judge Alexander Holtzoff. 


Filed July 22, 1960 
Harry M. Hall, Clerk 
Civil No. 1539-58 


NOTICE OF APPEAL 


Notice is hereby given this 22nd day of July, 1960, that 
Oscar G. Phillips and Mary E. Phillips, plaintiffs, hereby 
appeal to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered 
on the 23rd day of June, 1960 in favor of Joseph C. Kitt, 
defendant against said Oscar G. Phillips and Mary E. Phil- 
lips, plaintiffs. 


BRIEF FOR APPELLEE 


Jo ee 
-— Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT Oniites en. 


I Dine 
>i. 
‘ 
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No. 16,042 


OSCAR G. PHILLIPS 
and 
MARY E. PHILLIPS, 


Appellants, 


JOSEPH C. KITT, 
Appellee. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 
i 


ALLAN C. SWINGLE 


308 Colorado Building 
Washington 5, D. C. 


Attorney for Appellee 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,042 


OSCAR G. PHILLIPS 
and 
MARY E. PHILLIPS, 


Appellants, 


JOSEPH C. KITT, 
Appellez. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE , 


JURISDICTIONAL STATEMENT 


The appellee admits jurisdiction of this Court to entertain the 
Appeal. 


COUNTERSTATEMENT OF CASE 


The appellee accepts the statement of the case as set forth in 
appellant's brief except for the following additions. 


Appellee testified that appellants’ car was in the crosswalk when 
the husband abruptly jammed his brakes and that the appellee did like- 
wise with his brakes. Further, appellee testified that the streets were 
wet and that his car slid into the rear of appellants’ car. Appellee 
further testified that appellants' car was actually into and a little beyond 
the crosswalk when appellant came to a stop. 


Police Officer Cubbage testified that he had turned the light green 
for north and southbound traffic and after traffic had proceeded in that 
direction for a short time he turned the light to a yellow light; that his 
attention was then drawn by a screeching noise indicating to him that 
someone had applied their brakes and were dragging their wheels. He 
then looked and saw the husband's automobile was "bouncing" which he 
interpreted to mean "when you apply your brakes suddenly ona car, a 
car will squat, tend to squat down". He further testified that there was 
a screech and another screechright after the first one, and he could not 
say that the first one had stopped before the second began. 


The appellee says the trial court did afford appellants’ counsel 
an opportunity to object to its instructions which is contrary to appel- 
lants’ statement of the case that no such opportunity was afforded counsel. 


SUMMARY OF ARGUMENT 


The trial Court did admit into evidence the facts of another accident 
in which only property damage was involved. However, this was not error, 
as appellants allege, as this evidence went to the husband's credibility. 


Appellants had ample opportunity on two occasions to object to the 


instructions of the Court, which they did not do, and there was not in any 


way any direction by the Court to have the jury return a verdict for the 
defendant. 


ARGUMENT 
I 


THE CROSS EXAMINATION OF THE HUSBAND 
CONCERNING A PROPERTY DAMAGE CLAIM 
WAS PROPER 
This case, like so many other so-called automobile accident cases, 
involved a conflict of evidence as to the nature, degree and source of 
injuries alleged and a conflict as to the manner in which of accident 
occurred, the evidence or non-evidence of damage to appellants’ auto- 


mobile and whether appellant did in fact sustain a loss of income occa - 


sioned by the alleged injuries. 


It is appellee's view that all of the issues were properly submitted 
to the jury with adequate and proper instructions which were given ina 
proper manner and there were no errors which would warrant the jury's 


verdict being disturbed. 


The first point raised by appellants concerns cross7examination 
of the plaintiff about a previous property damage claim. Appellee says 
that such examination was proper as it went to the credibility of the wit- 
ness. 

The evidence showed that the husband was involved in an automo- 
bile accident on March 31, 1956, which was about seven months before 
the accident we are presently concerned with. Asa result of the March 
1956 occurrence, the husband filed a suit against a Mr. Cureton in the 
Municipal Court for the District of Columbia. The husband was asked 
on cross-examination if he had filed suit against Mr. Cureton and if he 
claimed personal injuries as well as property damage in that suit. At 
the trial herein appellant husband denied making a claim for personal 
injuries in that suit. Although he had previously answered an inter- 
rogatory, asked by appellee, saying that he had filed that suit against 
Mr. Cureton and had claimed an injury to his back. 
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It was then shown on further examination that he had in fact 
made a claim for personal injuries and property damage in the former 
suit claiming a whiplash injury to the neck including severe muscle 
spasm, tenderness of the cervical and thoracic paravertebral muscles. 


It was further shown he alleged loss of time from his work in the Cure- 


ton case. He was'then asked if he had made a claim against anyone 
else for either property damage or personal injury. He said, after 
some hesitation, that he had made claims for property damage but 
that he did not recall when he had done so. In the Cureton case, the 
husband, on May 8, 1957, answered certain interrogatories under oath 
denying that he had ever made a claim for either injuries or property 
damage, whereas in fact he had by that time been involved in the acci- 
dent concerning the appellee. Also, it was shown, by Municipal Court 
records that he had filed in 1951 a suit for property damage against a 
Mr. Benjamin Dawkins because of a property damage accident occurring 
on October 20, 1950. In order to give a truthful answer under oath to 
the interrogatory in the Cureton case the husband would have had to 
state that he had filed the Dawkins case; this he did not do. In order 
to give a truthful answer on the witness stand in the instant case, the 
husband would have had to admit that he had filed the injury claim in 
the Cureton case; this he did not do, but rather he suffered a lapse of 


memory on this point. 


All of this cross-examination concerning both cases went to the 
credibility of the witness and which appellee alleges is certainly a 
proper aspect of the case to inquire into. It seems to appellee that 
the question of whether the husband was to be believed or not was a 
material part of the case. It does seem proper for appellee to have 
been allowed, as he was, to question the husband concerning contra- 
dictory statements he had previously given under oath. 
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Appellee does not contend that he was endeavoring to show repeated 
incidents of prior accidents and indirectly infer that the husband must 
have been negligent in the present case. The husband at first denied that 
he had made any claim for personal injuries in the Cureton| suit but when 
the proof was handed to him it was shown that he had in fact sustained 
injuries very similar to the injury claim he was making against Appellee. 
The husband's ability to tell the truth was a vital issue in this case and 
could be inquired into, particularly when all of the matters inquired into 
either concerned statements made by the husband under oath or records 
filed in Court. 


The Court's instruction concerning the credibility of the witnesses 
and the jury weighing of the testimony of the witnesses was not directed 


specifically to appellants’ testimony but was a general Salat con- 


cerning the weight to be given the testimony of all of the witnesses 
whether they were called by the appellants or the appellee. The husband 
was not singled out by the Court when this instruction was given, nor, in 


fact was any other witness so singled out, as appellants contend he was. 


I and Ii 


APPELLANTS WERE AFFORDED AMPLE OPPORTUNITY TO OBJECT 

TO THE COURT'S INSTRUCTION AND THERE WAS NO DIRECTION 

OF THE VERDICT BY THE COURT TO FIND FOR THE DEFEINDANT 

Appellants’ argument concerning points 2 and 3 seem to be com- 
bined in one argument and therefore we shall answer them accordingly. 


It is now too late to complain about the contents of the instructions 
or the manner in which they were given. As a matter of fact, appellants 
admit that while they were unhappy with the instructions, 'We were will- 
ing to accept them.” The only point to which there was objection was 
immediately corrected by the Court. 


Appellants say that after making their one and only objection they 
had no subsequent opportunity to raise further objections. | There was no 
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reason apparent to us why objection could not have been raised before 
the jury retired to deliberate. There was never any attempt made by 
appellants to object. All they had to do was to speak up if they wished 
to make objections to any of the aspects of the Court's charge but they 
did not even attempt to do so. They seem to infer that it was necessary 


for the Court to repeat its invitation to make objections. Appellants’ 


counsel well knows that such an invitation is not a prerequisite to mak- 


ing an objection. 


Appellants complain that certain intonations and gestures were 
employed by the Court to the disadvantage of the appellants. Appellants, 
however, admit that no statement was made by the Court indicating its 
feelings as to how the issues should be decided because appellants in 
their Brief characterize the instructions by saying that a reading of 
them makes them appear innocuous. In other words, appellants apparently 
do not object to the words that were employed by the Court, but only the 


manner in which they were said. 


In the first instance, it should be understood that appellee denies 
that there were any intonations or gestures made by the Court as alleged 
by appellants. How can such an argument be answered by the appellee 
except to say that it is not so. Our citing other cases will not help in 
this instance because the question of whether or not there were intona- 
tions or gestures is a matter of opinion and there is no way known to us 
to support our belief in this respect except to say that such was not done. 
There was no sound nor photographic recording of the trial, nor any other 
recording which could be introduced to prove our point or disprove theirs. 
To reverse the verdict based solely on the statement of appellants as to 
their interpretation of the manner the instructions were given is not 
sufficient. 


Furthermore, it seems that appellants now complain of many 
things concerning the Court's instructions but when the time came to 
make objection, only one objection was made and that did not include the 
points now raised concerning intonation and gestures. Appellants 
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complain that comment should have been made concerning the testimony 
of appellants' witnesses, Warring and Aiken. They say further that 
failure to comment on their testimony was a withdrawal of their testimony 
from consideration by the jury. If this were the effect of failure to com- 
ment, then every bit of evidence would have to be repeated to the jury by 
the Court in order to guarantee that no advantage was being taken of any 
of the parties to the litigation. We know of no rule that requires a court 
to comment as to all the evidence. Neither Mr. Warring nor Mr. Aiken 
were eyewitnesses in the occurrence. Officer Cubbage, who was called 
as a witness by the defendant, was an eyewitness to the occurrence and 
presumably was unbiased. The testimony of Mr. Warring and Mr. Aiken 
had only to do with subsequent events and not how the accident occurred. 
If appellants believed improper intonations and gestures were used then 
the appellants took a chance, so to speak, in allowing this case to be sub- 
mitted for consideration by the jury without making any further objections. 
The result as it turned out was adverse to the appellants’ interests. Hav- 


ing taken their chances on the outcome, they should not now be heard to 


complain. 


Appellants say that the trial Court was unfair because it stated that 
the husband testified his business was reduced by 40 per cent, rather than 
9 per cent as reflected by the company books. They support that argument 
by saying the record is devoid of such testimony by the husband. The fact 
is that the supplemental record, found in the appendix herein, shows that 
the husband specifically testified that his business was reduced 40 per 
cent because of the accident in question. Nothing further need be said by 


appellee in this regard. 


At that point in its instructions the Court was referring to the oc- 
currence of the accident, and it mentioned the testimony of all the wit- 
nesses who were present at the occurrence. Apparently as an after- 
thought the Court mentioned that Officer Cubbage's testimony also covered 
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other matters. But no complaint was made to the Court by appellants 


concerning this when this case was being tried. 


Appellants cite a number of cases which they claim support their 


position of showing bias or prejudice on the part of the Court. In these 


cases, as we read them, the Court went further than merely indulging in 
intonations and gestures, as alleged here, while giving their instructions. 
Comments were made by the Court in those cases indicating to the jury 
how the Court felt they should decide the case. There was absolutely no 
comment by the Court in this case indicating what the jury should do. 


Appellants argue that the husband's automobile was struck from 
the rear and is the type of case difficult to lose and, therefore, the con- 
clusion must be drawn that the advocacy of the trial Court was effective. 
A reading of all the testimony concerning the manner in which this ac- 
cident occurred in such, in our opinion, to make it a question of fact to 
be decided by the jury and there is certainly ample evidence from this 
testimony to support the jury's verdict on the question of liability. 


Again we say that the appellants had ample opportunity to object 
to the instructions in any way they saw fit. All of the objections could 
have been made when the Court invited objections to’ be made, but no 
objection was made except that the Court had made an error in computa- 
tion that the loss of business was 9 per cent as reflected by the books 
rather than 14 per cent. This error was corrected and there was not 
thereafter any objection made to the points appellants now raise. 


It is well known that Rule 51 of the Federal Rules of Civil Pro- 
cedure, 28 U.S.C.A. 723c, requires that before a party may assign as 
error the failure to give an instruction, he must make an objection there- 
to before the jury retires to consider its verdict, and he must state 
distinctly the matter to which he objects and the grounds of his objection. 
The appeliants, not having made objections at the proper time, may not 
now assign this case as error. Quisenberry v. Hermann, 100 U.S. App. 
D.C. 144, 243 F.2d 250. See also Baltimore & Ohio R.R. v. Corbin, 73 
U.S. App. D.C. 124, 126, 118 F.2d 9. 


CONCLUSION 


For the reasons above stated, it is respectfully submitted that 
the judgment of the lower Court be affirmed. 


Respectfully submitted, 


ALLAN C. SWINGLE 


308 Colorado Building 
Washington 5, D. C. 


Attorney for Appellee 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


OSCAR G, PHILLIPS, 
MARY E, PHILLIPS, 
Plaintiffs, 


= Civil Action 1539-58 


JOSEPH C. KITT, 
Defendant. 


Washington, D. 
June 20, 1960 


Cc. 


The above-captioned cause came on for trial before the HONORABLE 
ALEXANDER HOLTZOFF, Judge, United States District Court for the 


District of Columbia, and a jury. 
* * * 


PROCEEDINGS 
* * * 
Thereupon, 
OSCAR G. PHILLIPS 


plaintiff, assumed the witness stand, and having been duly sworn, was 


examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. STANFORD: 
* * * * * 


A. I think he had been doing my work about twenty years. They 
always did a good job and I was satisfied with them and that's why I 


continued to go there and I still do. 
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Q. Now,when you returned to your work at the plant, Style Dry 


Cleaners, would you describe for us the state of your business as 
affected by your physical condition? A. My business had dropped off -- 

MR. SWINGLE: Just a moment. If your Honor please, Iam going 
to object to that. I think the records are the best evidence. 

THE WITNESS: Well -- 

THE COURT: Objection overruled. 

Q. Proceed, Mr. Phillips. 

THE. COURT: You know, the best evidence rule is not as broad 
as this, Mr. Swingle. The best evidence rule applies to contents of 

records. But this goes beyond that. You may answer. 

THE WITNESS: What did you ask me? 

Q. I wanted to know the state or condition of your business as 
affected by your injury. A. My business had dropped off, I would say, 


roughly speaking, about forty per cent. 
* * * 


